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House of Representatives

The House met at noon and was
called to order by the Speaker pro tem-
pore (Mr. BARTLETT of Maryland).

————

DESIGNATION OF THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Speaker:

WASHINGTON, DC,
November 25, 2003.

I hereby appoint the Honorable ROSCOE G.
BARTLETT to act as Speaker pro tempore on
this day.

J. DENNIS HASTERT,
Speaker of the House of Representatives.

PRAYER

The Reverend Dr. Barry C. Black,
Chaplain, United States Senate, offered
the following prayer:

Eternal and dependable Creator,
giver of the abundant harvest, the ref-
uge of all who flee to You, the helper of
those in need and the one sure resource
in times of trouble, Lord, thank you
for harmonizing the world with seasons
and climates, sowing and reaping, color
and fragrance.

We praise You, for You are the sub-
stance that sustains us in each of life’s
seasons. In time’s rapid passing, re-
mind us of life’s brevity and teach us
to number our days.

Lord, thank You for all the beauty in
our world, for the loveliness of Earth

and sea and sky. Thank You for great
music and great books, for prose and
poetry. Thank You for the nobility You
have placed in human hearts, for our
military people who love their country
until even self is forgotten. Thank You
for the Members of this body, who
struggle with complex issues and labor
for a world at peace. Thank You for
loved ones, without whom life would
never be the same.

Lord, thank You also for obstacles,
delays, challenges, trials, and even en-
emies that make us stronger. Above
all, thank You for Your gift of salva-
tion. Accept this our sacrifice of
Thanksgiving and praise, for the sake
of Your glorious name. Amen.

on Tuesday, December 16, 2003.

NOTICE

If the 108th Congress, 1st Session, adjourns sine die on or before November 26, 2003, a final issue of the Congres-
sional Record for the 108th Congress, 1st Session, will be published on Monday, December 15, 2003, in order to permit
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of Debates (Room HT-60 or S—410A of the Capitol), Monday through Friday, between the hours of 10:00 a.m. and 3:00
p.m. through Friday, December 12, 2003. The final issue will be dated Monday, December 15, 2003, and will be delivered
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any event that occurred after the sine die date.
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by e-mail to the Official Reporters of Debates at “Record@Sec.Senate.gov”.
Members of the House of Representatives’ statements may also be submitted electronically by e-mail, to accompany

the signed statement, and formatted according to the instructions for the Extensions of Remarks template at http://
clerkhouse.house.gov/forms. The Official Reporters will transmit to GPO the template formatted electronic file only after re-
ceipt of, and authentication with, the hard copy, and signed manuscript. Deliver statements to the Official Reporters in Room
HT-60 of the Capitol.

Members of Congress desiring to purchase reprints of material submitted for inclusion in the Congressional Record
may do so by contacting the Office of Congressional Publishing Services, at the Government Printing Office, on 512-0224,
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ROBERT W. NEY, Chairman.
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THE JOURNAL

The SPEAKER pro tempore. The
Chair has examined the Journal of the
last day’s proceedings and announces
to the House his approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

——

PLEDGE OF ALLEGIANCE

The SPEAKER pro tempore. The
Chair will lead the House in the Pledge
of Allegiance.

Mr. BARTLETT of Maryland led the
Pledge of Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Monahan, one of its clerks, announced
that the Senate has passed without
amendment bills and concurrent reso-
lutions of the House of the following ti-
tles:

H.R. 421. An act to reauthorize the United
States Institute for Environmental Conflict
Resolution, and for other purposes.

H.R. 1367. An act to authorize the Sec-
retary of Agriculture to conduct a loan re-
payment program regarding the provision of
veterinary services in shortage situations,
and for other purposes.

H.R. 1683. An act to increase, effective as of
December 1, 2003, the rates of disability com-
pensation for veterans with service-con-
nected disabilities and the rates of depend-
ency and indemnity compensation for sur-
vivors of certain service-connected disabled
veterans, and for other purposes.

H.R. 1821. An act to award a congressional
gold medal to Dr. Dorothy Height in recogni-
tion of her many contributions to the Na-
tion.

H.R. 3349. An act to authorize salary ad-
justments for Justices and judges of the
United States for fiscal year 2004.

H. Con. Res. 69. Concurrent resolution ex-
pressing the sense of Congress that Althea
Gibson should be recognized for her ground
breaking achievements in athletics and her
commitment to ending racial discrimination
and prejudice within the world of sports.

H. Con. Res. 71. Concurrent resolution rec-
ognizing the importance of Ralph Bunche as
one of the great leaders of the United States,
the first African-American Nobel Peace
Prize winner, an accomplished scholar, a dis-
tinguished diplomat, and a tireless cam-
paigner of civil rights for people throughout
the world.

H. Con. Res. 106. Concurrent resolution rec-
ognizing and honoring America’s Jewish
community on the occasion of its 350th anni-
versary, supporting the designation of an
“American Jewish History Month”, and for
other purposes.

The message also announced that the
Senate has passed with amendments in
which the concurrence of the House is
requested, bills and a concurrent reso-
lution of the House of the following ti-
tles:

H.R. 100. An act to restate, clarify, and re-
vise the Soldiers’ and Sailors’ Civil Relief
Act of 1940.

H.R. 622. An act to provide for the ex-
change of certain lands in the Coconino and
Tonto National Forests in Arizona, and for
other purposes.
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H.R. 1006. An act to amend the Lacey Act
Amendments of 1981 to further the conserva-
tion of certain wildlife species.

H.R. 1012. An act to establish the Carter G.
Woodson Home National Historic Site in the
District of Columbia, and for other purposes.

H. Con. Res. 339. Concurrent resolution
providing for the sine die adjournment of the
first session of the One Hundred Eighth Con-
gress.

The message also announced that the
Senate has passed bills and concurrent
resolutions of the following titles in
which the concurrence of the House is
requested.

S. 33. An act to authorize the Secretary of
Agriculture to sell or exchange all or part of
certain administrative sites and other land
in the Ozark-St. Francis and Ouachita Na-
tional Forests and to use funds derived from
the sale or exchange to acquire, construct, or
improve administrative sites.

S. 391. An act to enhance ecosystem pro-
tection and the range of outdoor opportuni-
ties protected by statute in the Skykomish
River valley of the State of Washington by
designating certain lower-elevation Federal
lands as wilderness, and for other purposes.

S. 425. An act to revise the boundary of the
Wind Cave National Park in the State of
South Dakota.

S. 434. An act to authorize the Secretary of
Agriculture to sell or exchange all or part of
certain parcels of National Forest System
land in the State of Idaho and use the pro-
ceeds derived from the sale or exchange for
National Forest System purposes.

S. 435. An act to provide for the convey-
ance by the Secretary of Agriculture of the
Sandpoint Federal Building and adjacent
land in Sandpoint, Idaho, and for other pur-
poses.

S. 452. An act to require that the Secretary
of the Interior conduct a study to identify
sites and resources, to recommend alter-
natives for commemorating and interpreting
the Cold War, and for other purposes.

S. 551. An act to provide for the implemen-
tation of air quality programs developed in
accordance with an Intergovernmental
Agreement between the Southern Ute Indian
Tribe and the State of Colorado concerning
Air Quality Control on the Southern Ute In-
dian Reservation, and for other purposes.

S. 610. An act to amend the provision of
title 5, United States Code, to provide for
workforce flexibilities and certain personnel
provisions relating to the National Aero-
nautics and Space Administration, and for
other purposes.

S. 714. An act to provide for the convey-
ance of a small parcel of Bureau of Land
Management land in Douglas County, Or-
egon, to the county to improve management
of and recreational access to the Oregon
Dunes National Recreation Area, and for
other purposes.

S. 811. An act to support certain housing
proposals in the fiscal year 2003 budget for
the Federal Government, including the
downpayment assistance initiative under the
HOME Investment Partnership Act, and for
other purposes.

S. 1003. An act to clarify the intent of Con-
gress with respect to the continued use of es-
tablished commercial outfitter hunting
camps on the Salmon River.

S. 1279. An act to amend the Robert T.
Stafford Disaster Relief and Emergency As-
sistance Act to authorize the President to
carry out a program for the protection of the
health and safety of residents, workers, vol-
unteers, and others in a disaster area.

S. 1499. An act to adjust the boundaries of
Green Mountain National Forest.

S. 1522. An act to provide new human cap-
ital flexibilities with respect to the GAO,
and for other purposes.

November 25, 2003

S. 1531. An act to require the Secretary of
the Treasury to mint coins in commemora-
tion of Chief Justice John Marshall.

S. 1537. An act to direct the Secretary of
Agriculture to convey to the New Hope Cem-
etery Association certain land in the State
of Arkansas for use as a cemetery.

S. 1567. An act to amend title 31, United
States Code, to improve the financial ac-
countability requirements applicable to the
Department of Homeland Security, and for
other purposes.

S. 1929. An act to amend the Employee Re-
tirement Income Security Act of 1974 and the
Public Health Service Act to extend the
mental health benefits parity provisions for
an additional year.

S. 1947. An act to prohibit the offer of cred-
it by a financial institution to a financial in-
stitution examiner, and for other purposes.

S. Con. Res. 77. Concurrent resolution ex-
pressing the sense of Congress supporting
vigorous enforcement of the Federal obscen-
ity laws.

S. Con. Res. 82. Concurrent resolution rec-
ognizing the importance of Ralph Bunche as
one of the great leaders of the United States,
the first African-American Nobel Peace
Prize winner, an accomplished scholar, a dis-
tinguished diplomat, and a tireless cam-
paigner of civil rights for people throughout
the world.

The message also announced that the
Senate agrees to the report of the com-
mittee of conference on the disagreeing
votes of the two Houses on the amend-
ment of the Senate to the bill (H.R. 1)
“An Act to amend title XVIII of the
Social Security Act to provide for a
voluntary program for prescription
drug coverage under the Medicare Pro-
gram, to modernize the Medicare Pro-
gram, to amend the Internal Revenue
Code of 1986 to allow a deduction to in-
dividuals for amounts contributed to
health savings security accounts and
health savings accounts, to provide for
the disposition of unused health bene-
fits in cafeteria plans and flexible
spending arrangements, and for other
purposes.”’

The message also announced that the
Senate agrees to the report of the com-
mittee of conference on the disagreeing
votes of the two Houses on the amend-
ment of the Senate to the bill (H.R.
2622) ““An Act to amend the Fair Credit
Reporting Act, to prevent identity
theft, improve resolution of consumer
disputes, improve the accuracy of con-
sumer records, make improvements in
the use of, and consumer access to,
credit information, and for other pur-
poses.”

The message also announced that the
Senate agrees to the amendment of the
House of Representatives to the bill (S.
1768) ““An Act to extend the national
flood insurance program.”

The message also announced that
pursuant to Public Law 94-201, as
amended by Public Law 105-275, the
Chair, on behalf of the President pro
tempore, appoints Dr. Daniel Botkin,
of California, as a member of the Board
of Trustees of the American Folklife
Center of the Library of Congress, vice
Susan Barksdale Howorth, of Mis-
sissippi.



November 25, 2003

APPOINTMENT OF HONORABLE
ROSCOE G. BARTLETT OF MARY-
LAND TO ACT AS SPEAKER PRO
TEMPORE TO SIGN ENROLLED
BILLS AND JOINT RESOLUTIONS
ON TODAY

The SPEAKER pro tempore laid be-
fore the House the following Commu-
nication from the Speaker:

WASHINGTON, DC,
November 25, 2003.

I hereby appoint the Honorable RoscoE G.
BARTLETT to act as Speaker pro tempore to
sign enrolled bills and joint resolutions on
this day.

J. DENNIS HASTERT,
Speaker of the House of Representatives.

The SPEAKER pro tempore. Without

objection, the appointment is ap-
proved.
There was no objection.

————
APPOINTMENT OF HONORABLE

TOM DAVIS OF VIRGINIA OR
HONORABLE MAC THORNBERRY
TO ACT AS SPEAKER PRO TEM-
PORE TO SIGN ENROLLED BILLS
AND JOINT RESOLUTIONS UNTIL
THE DAY THE HOUSE CONVENES
FOR THE SECOND SESSION OF
THE 108TH CONGRESS

The Speaker pro tempore laid before
the House the following communica-
tion from the Speaker:

WASHINGTON, DC,
November 25, 2003.

I hereby appoint the Honorable Tom DAVIS
or, if not available to perform this duty, the
Honorable MAC THORNBERRY to act as Speak-
er pro tempore to sign enrolled bills and
joint resolutions until the day the House
convenes for the second session of the 108th
Congress.

J. DENNIS HASTERT,
Speaker of the House of Representatives.

The SPEAKER pro tempore. Without

objection, the appointment is ap-
proved.
There was no objection.
——
RECESS

The SPEAKER pro tempore. Pursu-
ant to clause 12(a) of rule I, the Chair
declares the House in recess subject to
the call of the Chair.

Accordingly (at 12 o’clock and 6 min-
utes p.m.), the House stood in recess
subject to the call of the Chair.

———
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AFTER RECESS

The recess having expired, the House
was called to order by the Speaker pro
tempore (Mr. BARTLETT of Maryland)
at 1 o’clock and 15 minutes p.m.

———

CONFERENCE REPORT ON H.R. 2673,
CONSOLIDATED APPROPRIA-
TIONS ACT, 2004
Mr. YOUNG of Florida submitted the

following conference report and state-

ment on the bill (H.R. 2673) making ap-
propriations for Agriculture, Rural De-
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velopment, Food and Drug Administra-
tion, and Related Agencies for the fis-
cal year ending September 30, 2004, and
for other purposes:

[The conference report will be avail-
able in Book Il of the CONGRESSIONAL
RECORD.]

———————

COMMENTS REGARDING
CONFERENCE REPORT ON H.R. 2673

(Mr. OBEY asked and was given per-
mission to speak out of order for 7 min-
utes.)

Mr. OBEY. Mr. Speaker, | wanted to
take this time to comment on the leg-
islation just filed. The legislation just
filed would complete the work of the
Committee on Appropriations and the
Congress on a number of appropriation
bills which were not able to get
through the system one by one, as is
the usual process. But in the process of
putting together this omnibus appro-
priation bill, the House has, | think,
reached a new low in terms of its will-
ingness to reflect the will of the mem-
bership.

We elect in this country 535 people to
come to this Congress, 435 of them in
this institution; and the idea is that
those Members are supposed to vote on
various issues, and after those Mem-
bers have voted, then a conference
committee between the Senate and the
House is supposed to iron out whatever
differences remain between the House
and the Senate in the consideration of
that legislation.

That is really not what happened on
this legislation this year. Time and
time again, the conferees simply dis-
regarded the will of Members of both
Houses, went into a back room, and de-
cided on their own, without consulting
anybody but themselves and the White
House, that they were going to cut the
cards a different way and deal a new
hand to everyone.

So we find, for instance, that in the
legislation just filed, even though both
Houses of Congress in public, on-the-
record votes made the decision to try
to scale back the expansion of the abil-
ity of large businesses in the commu-
nications industry to own television
stations, despite the fact that both
branches of the Congress voted to put a
35 percent cap on the percentage of
American homes that should be reach-
able by any one corporate entity in the
television business, despite that fact,
the conferees produced legislation just
filed at this moment which changes
that cap and raises it to 39 percent. No
votes taken in either House to do that,
just an arbitrary judgment because the
White House said, “If you do not do it
our way, we are going to hold our
breath and turn blue.”

So the conferees caved and went
against the position of both Houses. I
think that is a national scandal. This
is a backroom deal to strengthen the
hands of the national media giants
against local control of television. It
allows ABC and NBC to acquire addi-
tional stations up to the new 39 percent

H12315

limit, and it takes Fox and CBS off the
hook so that they do not have to divest
as they would have had to if the will of
the House and the Senate had pre-
vailed.

I am also concerned about what has
happened here with the across-the-
board cut that is being provided in this
legislation because, as | understand the
impact of that cut, that is going to
mean a reduction of $178 million in cru-
cial veterans medical care; and it is
going to, as | understand it, severely
hamper the VA in its ability to reduce
the backlog in handling cases brought
to them by veterans. It now takes
about 157 days to process a veteran’s
claim; and this across-the-board cut in
the operations of the VA will, I am
afraid, result in seeing those delays ex-
panded rather than contracted.

I also want to take just a moment to
point out that this institution has en-
gaged in a very questionable practice
with respect to congressional ear-
marks. In the past, there is no question
that Congress had provided significant
numbers of earmarks. But in the past 4
or 5 years, in my view, that has gotten
incredibly out of control. There Iis
nothing wrong with Congress deciding
to take a reasonable number of
projects through earmarks in order to
give this institution an opportunity to
define what activities it considers to be
very important; but when the practice
explodes to such a degree that vir-
tually every university hires a lobbyist
to try to obtain funds through the po-
litical process rather than the process
of peer review, then the Congress aban-
dons all pretext of taxpayers’ moneys
being used in rational fashion.

The other problem, Mr. Speaker, is
that when earmarks change in char-
acter from being a convenience to
Members to a weapon in the hands of
the majority party to punish Members
of the minority party who oppose those
appropriation bills, then we have, |
think, fundamentally corrupted the ap-
propriations process of the House, and
I think it becomes a source of shame
for the House in many ways. We have
had a huge explosion in the amount of
Member-directed earmarks over the
past 4 or 5 years; and | would say that
when that is accompanied by the idea
that Members will be punished if they
vote on the basis of substance, then I
think this Congress ceases to be a body
which can earn the respect of the
American people. It seems to me that if
we are going to allow earmarks to be
used as a partisan threat, then what we
will do is eliminate the ability of the
appropriations process to be considered
on the merits, and the only thing Mem-
bers will be focused on will be their
local pork projects rather than the
broader welfare of the country; and |
think that will demean the process of
the Congress and demean the American
people in the process.

———

RECESS

The SPEAKER pro tempore (Mr.
BARTLETT of Maryland). Pursuant to
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clause 12(a) of rule I, the Chair declares
the House in recess subject to the call
of the Chair.

Accordingly (at 1 o’clock and 24 min-
utes p.m.), the House stood in recess
subject to the call of the Chair.

———
0O 1521

AFTER RECESS

The recess having expired, the House
was called to order by the Speaker pro
tempore (Mr. BARTLETT of Maryland)
at 3 o’clock and 21 minutes p.m.

———————

MESSAGE FROM THE SENATE

The SPEAKER pro tempore. The
Chair lays before the House the fol-
lowing privileged message from the
Senate.

The Clerk read as follows:

Amendment:

Page 1, line 2, strike out all after ‘““concur-
ring),”” over to and including line 3 on page 3
and insert: That when the House adjourns on
any legislative day from Tuesday, November 25,
2003, through the remainder of the first session
of the One Hundred Eighth Congress, on a mo-
tion offered pursuant to this concurrent resolu-
tion by its Majority Leader or his designee, it
stand adjourned sine die, or until such day and
time as may be specified by its Majority Leader
or his designee in the motion to adjourn, or
until the time of any reassembly pursuant to
section 2 of this concurrent resolution, which-
ever occurs first; that when the Senate recesses
or adjourns at the close of business on any day
from Monday, November 24, 2003, through the
remainder of the first session of the One Hun-
dred Eighth Congress, on a motion offered by its
Majority Leader or his designee, it stand ad-
journed sine die, or stand recessed or adjourned
until such day and time as may be specified by
its Majority Leader or his designee in the mo-
tion to recess or adjourn, or until the time of
any reassembly pursuant to section 2 of this
concurrent resolution, whichever occurs first.

The Senate amendment was agreed
to.

A motion to reconsider was laid on
the table.

——————

SENATE BILLS REFERRED

Bills and a concurrent resolution of
the Senate of the following titles were
taken from the Speaker’s table and,
under the rule, referred as follows:

S. 391. An act to enhance ecosystem pro-
tection and the range of outdoor opportuni-
ties protected by statute in the Skykomish
River valley of the State of Washington by
designating certain lower-elevation Federal
lands as wilderness, and for other purposes;
to the Committee on Resources.

S. 425. An act to revise the boundary of the
Wind Cave National Park in the State of
South Dakota; to the Committee on Re-
sources.

S. 434. An act to authorize the Secretary of
agriculture to sell or exchange all or part of
certain parcels of National Forest System
land in the State of Idaho and use the pro-
ceeds derived from the sale or exchange for
National Forest System purposes; to the
Committee on Resources.

S. 435. An act to provide for the convey-
ance by the Secretary of Agriculture of the
Sandpoint Federal Building and adjacent
land in Sandpoint, Idaho, and for other pur-
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poses; to the Committee on Transportation
and Infrastructure and in addition to the
Committee on Resources for a period to be
subsequently determined by the Speaker, in
each case for consideration of such provi-
sions as fall within the jurisdiction of the
committee concerned.

S. 452. An act to require that the Secretary
of the Interior conduct a study to identify
sites and resources, to recommend alter-
natives for commemorating and interpreting
the Cold War, and for other purposes; to the
Committee on Resources.

S. 551. An act to provide for the implemen-
tation of air quality programs developed in
accordance with an Intergovernmental
Agreement between the Southern Ute Indian
Tribe and the State of Colorado concerning
Air Quality Control on the Southern Ute In-
dian Reservation, and for other purposes; to
the Committee on Energy and Commerce and
in addition to the Committee on Resources
for a period to be subsequently determined
by the Speaker, in each case for consider-
ation of such provisions as fall within the ju-
risdiction of the committee concerned.

S. 714. An act to provide for the convey-
ance of a small parcel of Bureau of Land
Management land in Douglas County, Or-
egon, to the county to improve management
of and recreational access to the Oregon
Dunes National Recreation Area, and for
other purposes; to the Committee on Re-
sources.

S. 1003. An act to clarify the intent of Con-
gress with respect to the continued use of es-
tablished commercial outfitter hunting
camps on the Salmon River; to the Com-
mittee on Resources.

S. 1279. An act to amend the Robert T.
Stafford Disaster Relief and Emergency As-
sistance Act to authorize the President to
carry out a program for the protection of the
health and safety of residents, workers, vol-
unteers, and others in a disaster area; to the
Committee on Transportation and Infra-
structure and in addition to the Committee
on Energy and Commerce for a period to be
subsequently determined by the Speaker, in
each case for consideration of such provi-
sions as fall within the jurisdiction of the
committee concerned.

S. 1499. An act to adjust the boundaries of
Green Mountain National Forest; to the
Committee on Agriculture.

S. 1531. An act to require the Secretary of
the Treasury to mint coins in commemora-
tion of Chief Justice John Marshall; to the
Committee on Financial Services.

S. 1947. An act to prohibit the offer of cred-
it by a financial institution to a financial in-
stitution examiner, and for other purposes;
to the Committee on the Judiciary.

S. Con. Res. 77. Concurrent resolution ex-
pressing the sense of Congress supporting
vigorous enforcement of the Federal obscen-
ity laws; to the Committee on the Judiciary
and in addition to the Committee on Energy
and Commerce for a period to be subse-
quently determined by the Speaker, in each
case for consideration of such provisions as
fall within the jurisdiction of the committee
concerned.

————

ENROLLED BILLS SIGNED

Mr. Trandahl, Clerk of the House, re-
ported and found truly enrolled bills of
the House of the following titles, which
were thereupon signed by the Speaker:

H.R. 421. An act to reauthorize the United
States Institute for Environmental Conflict
Resolution, and for other purposes.

H.R. 1367. An act to authorize the Sec-
retary of Agriculture to conduct a loan re-
payment program regarding the provision of
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veterinary services in shortage situations,
and for other purposes.

H.R. 1683. An act to increase, effective as of
December 1, 2003, the rates of disability com-
pensation for veterans with service-con-
nected disabilities and the rates of depend-
ency and indemnity compensation for sur-
vivors of certain service-connected disabled
veterans, and for other purposes.

H.R. 1821. An act to award a congressional
gold medal to Dr. Dorothy Height in recogni-
tion of her many contributions to the Na-
tion.

H.R. 1828. An act to halt Syrian support for
terrorism, end its occupation of Lebanon,
and stop its development of weapons of mass
destruction, and by so doing hold Syria ac-
countable for the serious international secu-
rity problems it has caused in the Middle
East, and for other purposes.

H.R. 1904. An act to improve the capacity
of the Secretary of Agriculture and the Sec-
retary of the Interior to conduct hazardous
fuels reduction projects on National Forest
System lands and Bureau of Land Manage-
ment lands aimed at protecting commu-
nities, watersheds, and certain other at-risk
lands from catastrophic wildfire, to enhance
efforts to protect watersheds and address
threats to forest and rangeland health, in-
cluding catastrophic wildfire, across the
landscape, and for other purposes.

H.R. 2115. An act to amend title 49, United
States Code, to reauthorize programs for the
Federal Aviation Administration, and for
other purposes.

H.R. 2417. An act to authorize appropria-
tions for fiscal year 2004 for intelligence and
intelligence-related activities of the United
States Government, the Community Man-
agement Account, and the Central Intel-
ligence Agency Retirement and Disability
System, and for other purposes.

H.R. 3038. An act to make certain technical
and conforming amendments to correct the
Health Care Safety Net Amendments of 2002.

H.R. 3140. An act to provide for availability
of contact lens prescriptions to patients, and
for other purposes.

H.R. 3166. An act to designate the facility
of the United States Postal Service located
at 57 Old Tappan Road in Tappan, New York,
as the ““John G. Dow Post Office Building”.

H.R. 3185. An act to designate the facility
of the United States Postal Service located
at 38 Spring Street in Nashua, New Hamp-
shire, as the ““Hugh Gregg Post Office Build-
ing”.

H.R. 3349. An act to authorize salary ad-
justments for Justices and judges of the
United States for fiscal year 2004.

H.R. 3419. An act to establish within the
Smithsonian Institution the National Mu-
seum of African History and Culture, and for
other purposes.

———

SENATE ENROLLED BILLS SIGNED

The SPEAKER announced his signa-
ture to enrolled bills of the Senate of
the following titles:

S. 189. An act to authorized appropriations
for nanoscience, nanoengineering, and
nanotechnology research, and for other pur-
poses.

S. 579. An act to reauthorize the National
Transportation Safety Board, and for other
purposes.

S. 1152. An act to reauthorize the United
States Fire Administration, and for other
purposes.

S. 1156. An act to amend title 38, United
States Code, to improve and enhance provi-
sion of health care for veterans, to authorize
major construction projects and other facili-
ties matters for the Department of Veterans
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Affairs, to enhance and improve authorities
relating to the administration of personnel
of the Department of Veterans Affairs, and
for other purposes.

S. 1768. An act to extend the national flood
insurance program.

S. 1895. An act to temporarily extend the
programs under the Small Business Act and
the Small Business Investment Act of 1958
through March 15, 2004, and for other pur-
poses.

————

BILLS PRESENTED TO THE
PRESIDENT

Jeff Trandahl, Clerk of the House, re-
ports that on November 21, 2003 he pre-
sented to the President of the United
States, for his approval, the following
bills.

H.R. 23. To amend the Housing and Com-
munity Development Act of 1974 to authorize
communities to use community development
block grant funds for construction of tor-
nado-safe shelters in manufactured home
parks.
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H.R. 1588. To authorize appropriations for
fiscal year 2004 for military activities of the
Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe per-
sonnel strengths for such fiscal year for the
Armed Forces, and for other purposes.

H.R. 2744. To designate the facility of the
United States Postal Service located at 514
17th Street in Moline, lllinois, as the ‘““David
Bybee Post Office Building.”

H.R. 2754. Making appropriations for en-
ergy and water development for the fiscal
year ending September 30, 2004, and for other
purposes.

H.R. 3175. To designate the facility of the

United States Postal Service located at 2650
Cleveland Avenue, NW in Canton, Ohio, as
the “‘Richard D. Watkins Post Office Build-
ing”.
a.R. 3182. To reauthorize the adoption in-
centive payments program under part E of
title 1V of the Social Security Act, and for
other purposes.

H.R. 3379. To designate the facility of the
United States Postal Service located at 3210
East 10th Street in Bloomington, Indiana, as
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the “Francis X. McCloskey Post Office
Building”.

H.J. Res. 79. Making further continuing ap-
propriations for the fiscal year 2004, and for

other purposes.

ADJOURNMENT

The SPEAKER pro tempore. Pursu-
ant to House Concurrent Resolution 339
and at the designation of the majority
leader, without objection, the House
stands adjourned to meet at 9:30 a.m.
on Monday, December 8, 2003, for morn-
ing hour debates.

There was no objection.

Accordingly (at 3 o’clock and 23 min-
utes p.m.), pursuant to House Concur-
rent Resolution 339, the House ad-
journed until Monday, December 8,
2003, at 9:30 a.m., for morning hour de-
bates.

NOTICE

Incomplete record of House proceedings. Except for concluding business which follows,
today’s House proceedings will be continued in the next issue of the Record.

EXECUTIVE COMMUNICATIONS,
ETC.

Under clause 8 of rule XII, executive
communications were taken from the
Speaker’s table and referred as follows:

5625. A letter from the Congressional Re-
view Coordinator, APHIS, Department of Ag-
riculture, transmitting the Department’s
final rule — Veterinary Services User Fees;
Fee for Use of Animal Ramp at Miami Inter-
national Airport [Docket No. 02-041-2] re-
ceived November 18, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Ag-
riculture.

5626. A letter from the Congressional Re-
view Coordinator, APHIS, Department of Ag-
riculture, transmitting the Department’s
final rule — Interstate Movement of Swine
Within a Production System; Inspection of
Swine [Docket No. 02-069-2] received Novem-
ber 18, 2003, pursuant to 5 U.S.C. 801(a)(1)(A);
to the Committee on Agriculture.

5627. A letter from the Congressional Re-
view Coordinator, Department of Agri-
culture, transmitting the Department’s final
rule — Agricultural Bioterrorism Protection
Act of 2002; Possession, Use, and Transfer of
Biological Agents and Toxins [Docket No. 02-
088-3] (RIN: 0579-AB47) received November 18,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on Agriculture.

5628. A letter from the Director, Regu-
latory Review Group, Farm Service Agency,
Department of Agriculture, transmitting the
Department’s final rule — Prompt Disaster
Set-Aside Consideration and Primary Loan
Servicing Facilitation (RIN: 0560-AG56) re-
ceived October 24, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Agri-
culture.

5629. A letter from the Administrator, Ag-
ricultural Marketing Service, Fruit and Veg-
etable Programs, Department of Agriculture,
transmitting the Department’s final rule —
Dried Prunes Produced in California; Tem-
porary Suspension of the Prune Reserve and
the Voluntary Producer Prune Plum Diver-
sion Provisions [Docket No. FV03-993-2 FIR]
received November 4, 2003, pursuant to 5

U.S.C. 801(a)(1)(A); to the Committee on Ag-
riculture.

5630. A letter from the Deputy Secretary,
Department of Defense, transmitting the
semiannual report of the Inspector General
and the classified annex for the period April
1, 2003 — September 30, 2003, pursuant to 5
U.S.C. app. (Insp. Gen. Act) section 5(b); to
the Committee on Armed Services.

5631. A letter from the Deputy Director
(Administration), FIinCEN, Department of
the Treasury, transmitting the Department’s
final rule — Financial Crimes Enforcement
Network; Amendments to the Bank Secrecy
Act Regulations; Definition of Futures Com-
mission Merchants and Introducing Brokers
in Commodities as Financial Institutions;
Requirement that Futures Commission Mer-
chants and Introducing Brokers in Commod-
ities Report Suspicious Transactions (RIN:
1506-AA44) received November 17, 2003, pursu-
ant to 5 U.S.C. 801(a)(1)(A); to the Committee
on Financial Services.

5632. A letter from the General Counsel,
Department of the Treasury, transmitting a
draft bill entitled, “To establish a perma-
nent, indefinite appropriation to allow the
Department of the Treasury to reimburse fi-
nancial institutions directly for services
they provide as depositaries and financial
agents of the United States’; to the Com-
mittee on Financial Services.

5633. A letter from the Senior Paralegal
(Regulations), Office of Thrift Supervision,
Department of the Treasury, transmitting
the Department’s final rule — Risk-Based
Capital Guidelines; Capital Adequacy Guide-
lines; Capital Maintenance: Interim Capital
Treatment of Consolidated Asset-Backed
Commercial Paper Program Assets [No. 2003-
48] (RIN: 1550-AB79); Department of the
Treasury, Office of the Comptroller of the
Currency [Docket No. 03-21] (RIN: 1557-AC76);
Federal Reserve System [Regulations H and
Y; Docket No. R-1156]; Federal Deposit Insur-
ance Corporation (RIN: 3064-AC74) received
November 10, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Financial
Services.

5634. A letter from the Acting General
Counsel/FEMA, Department of Homeland Se-

curity, transmitting the Department’s final
rule — Suspension of Community Eligibility
[Docket No. FEMA-7817] received November
10, 2003, pursuant to 5 U.S.C. 801(a)(1)(A); to
the Committee on Financial Services.

5635. A letter from the Acting General
Counsel/FEMA, Department of Homeland Se-
curity, transmitting the Department’s final
rule — Changes in Flood Elevation Deter-
mination [Docket No. FEMA-D-7545] received
November 10, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Financial
Services.

5636. A letter from the Acting General
Counsel/FEMA, Department of Homeland Se-
curity, transmitting the Department’s final
rule — Final Flood Elevation Determina-
tions — received November 10, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Financial Services.

5637. A letter from the Acting General
Counsel/FEMA, Department of Homeland Se-
curity, transmitting the Department’s final
rule — Changes in Flood Elevation Deter-
minations — received November 10, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Financial Services.

5638. A letter from the Acting General
Counsel/FEMA, Department of Homeland Se-
curity, transmitting the Department’s final
rule — Final Flood Elevation Determina-
tions — received November 10, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Financial Services.

5639. A letter from the Acting General
Counsel/FEMA, Department of Homeland Se-
curity, transmitting the Department’s final
rule — Final Flood Elevation Determina-
tions — received November 10, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Financial Services.

5640. A letter from the Acting General
Counsel/FEMA, Department of Homeland Se-
curity, transmitting the Department’s final
rule — Rescession of Final Flood Elevation
Determination [Docket No. FEMA-7772] re-
ceived November 10, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Fi-
nancial Services.

5641. A letter from the Acting General
Counsel, FEMA, Department of Homeland
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Security, transmitting the Department’s
final rule — List of Communities Eligible for
the Sale of Flood Insurance [Docket No.
FEMA-7768] received November 10, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Financial Services.

5642. A letter from the Assistant General
Counsel for Regulations, Department of
Housing and Urban Development, transmit-
ting the Department’s final rule — Open
Competition and Government Neutrality To-
wards Government Contractors’ Labor Rela-
tions on Federal and Federally Funded Con-
struction Projects [Docket No. FR-4695-F-02]
(RIN: 2501-AC98) received October 27, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Financial Services.

5643. A letter from the Chairman and Presi-
dent, Export-lmport Bank, transmitting a
report on transactions involving U.S. exports
to Kazakhstan pursuant to Section 2(b)(3) of
the Export-lmport Bank Act of 1945, as
amended; to the Committee on Financial
Services.

5644. A letter from the Chairman and Presi-
dent, Export-lmport Bank, transmitting a
report on transactions involving U.S. exports
to the Kingdom of the Netherlands pursuant
to Section 2(b)(3) of the Export-Import Bank
Act of 1945, as amended; to the Committee on
Financial Services.

5645. A letter from the Chairman and Presi-
dent, Export-lmport Bank, transmitting a
report on transactions involving U.S. exports
to Mexico pursuant to Section 2(b)(3) of the
Export-lmport Bank Act of 1945, as amended;
to the Committee on Financial Services.

5646. A letter from the Chairman and Presi-
dent, Export-lmport Bank, transmitting a
report on transactions involving U.S. exports
to Azerbaijan pursuant to Section 2(b)(3) of
the Export-lmport Bank Act of 1945, as
amended; to the Committee on Financial
Services.

5647. A letter from the Chairman and Presi-
dent, Export-lmport Bank, transmitting a
report on transactions involving U.S. exports
to Algeria pursuant to Section 2(b)(3) of the
Export-Import Bank Act of 1945, as amended;
to the Committee on Financial Services.

5648. A letter from the Deputy Secretary,
Securities & Exchange Commission, trans-
mitting the Commission’s final rule — Com-
mission Guidance on Rule 3b-3 and Married
Put Transactions [Release No. 34-48795] re-
ceived November 18, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Fi-
nancial Services.

5649. A letter from the General Counsel, In-
stitute of Museum and Library Services,
transmitting the Institute’s final rule —
Governmentwide Debarment and Suspension
(Nonprocurement) and Governmentwide re-
quirements for Drug-Free  Workplace
(Grants) (RIN: 3137-AA14) received November
17, 2003, pursuant to 5 U.S.C. 801(a)(1)(A); to
the Committee on Education and the Work-
force.

5650. A letter from the Deputy General
Counsel, National Endowment for the Arts,
transmitting the Endowment’s final rule —
Governmentwide Debarment and Suspension
(Nonprocurement) and Governmentwide Re-
quirement sfor Drug-Free = Workplace
(Grants) (RIN: 3135-AA18 and 3135-AA-19) re-
ceived November 17, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Edu-
cation and the Workforce.

5651. A letter from the Assistant General
Counsel, National Endowment for the Hu-
manities, transmitting the Endowment’s
final rule — Governmentwide Debarment and
Suspension (Nonprocurement) and Govern-
mentwide Requirements for Drug-Free
Workplace (Grants) (RIN: 3136-AA25 and 3136-
AA26) received November 17, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Education and the Workforce.
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5652. A letter from the Director, Corporate
Policy and Research Department, Pension
Benefit Guaranty Corporation, transmitting
the Corporation’s final rule — Rules on Fil-
ings, Issuances, Computation of Time, and
Electronic Means of Record Retention (RIN:
1212-AA89) received November 21, 2003, pursu-
ant to 5 U.S.C. 801(a)(1)(A); to the Committee
on Education and the Workforce.

5653. A letter from the Director, Corporate
Policy and Research Department, Pension
Benefit Guaranty Corporation, transmitting
the Corporation’s final rule — Benefits Pay-
able in Terminated Single-Employer Plans;
Allocation of Assets in Single-Employer
Plans; Interest Assumptions for Valuing and
Paying Benefits — received November 18,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on Education and the Workforce.

5654. A letter from the Deputy Associate
Administrator, Environmental Protection
Agency, transmitting the Agency’s final rule
— Approval and Promulgation of Implemen-
tation Plans for Kentucky: Permit Provi-
sions for Jefferson County, Kentucky
[KY145-200339(a); FRL-7582-6] received Octo-
ber 31, 2003, pursuant to 5 U.S.C. 801(a)(1)(A);
to the Committee on Energy and Commerce.

5655. A letter from the Deputy Associate
Administrator, Environmental Protection
Agency, transmitting the Agency’s final rule
— Common Rule on Governmentwide
Debasement and Suspension (Non-Procure-
ment) and Government Requirements for
Drug-Free Workplace — received October 31,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on Energy and Commerce.

5656. A letter from the Deputy Associate
Administrator, Environmental Protection
Agency, transmitting the Agency’s final rule
— Disapproval of State Implementation Plan
Revisions, Antelope Valley, Butte County,
Mojave Desert, and Shasta County Air Qual-
ity Management Districts and Kern County
Air Pollution Control District [CA 140-0415;
FRL-7583-5] received October 31, 2003, pursu-
ant to 5 U.S.C. 801(a)(1)(A); to the Committee
on Energy and Commerce.

5657. A letter from the Deputy Associate
Administrator, Environmental Protection
Agency, transmitting the Agency’s final rule
— Colorado: Final Authorization of State
Hazardous Waste Management Program Re-
vision [FRL-7586-9] received November 17,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on Energy and Commerce.

5658. A letter from the Director, Office of
Congressional Affairs, Nuclear Regulatory
Commission, transmitting the Commission’s
final rule — Minor Changes to Decommis-
sioning Trust Fund Provisions (RIN: 3150-
AH32) received November 19, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

5659. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of major defense equip-
ment and defense articles to Saudi Arabia
(Transmittal No. DDTC 097-03), pursuant to
22 U.S.C. 2776(c); to the Committee on Inter-
national Relations.

5660. A letter from the Chief Counsel, Of-
fice of Foreign Assets Control, Department
of the Treasury, transmitting the Depart-
ment’s final rule — Reporting, Procedures
and Penalties Regulations; Iragi Sanction
Regulations; Foreign Terrorist Organiza-
tions Sanctions Regulations; Foreign Nar-
cotics Kingpin Sanctions Regulations. — re-
ceived October 24, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Inter-
national Relations.

5661. A letter from the Chief Counsel, Of-
fice of Foreign Assest Control, Department
of the Treasury, transmitting the Depart-
ment’s final rule — Removal of Certain Pro-
visions of the Iragi Sanctions Regulations;
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Interpretive Guidance — received October 24,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on International Relations.

5662. A letter from the Director, Bureau of
the Census, Department of Commerce, trans-
mitting the Department’s final rule — Auto-
mated Export System Mandatory Filing for
Exports (Reexports) of Rough Diamonds
[Docket Number 030820208-3208-01] (RIN: 0607-
AA39) received October 27, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
International Relations.

5663. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting the Department’s final rule —
Governmentwide Debarment and Suspension
(Nonprocurement) and Governmentwide Re-
quirements  for Drug-Free  Workplace
(Grants) (RIN: 1400-AB83) received November
6, 2003, pursuant to 5 U.S.C. 801(a)(1)(A); to
the Committee on International Relations.

5664. A letter from the Regulations Coordi-
nator, Department of Health and Human
Services, transmitting the Department’s
final rule — Privacy Act; Implementation —
received November 10, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Gov-
ernment Reform.

5665. A letter from the OGE Director, Of-
fice of Government Ethics, transmitting the
Office’s final rule — Implementation of Of-
fice of Government Ethics Statutory Gift
Acceptance Authority (RIN: 3209-AA21) re-
ceived October 24, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Govern-
ment Reform.

5666. A letter from the Director, SHRP/
CPPP/SWSG, Office of Personnel Manage-
ment, transmitting the Office’s final rule —
Prevailing Rate Systems; Redefinition of the
San Francisco, CA, Nonappropriated Fund
Wage Area (RIN: 3206-AK26) received Novem-
ber 17, 2003, pursuant to 5 U.S.C. 801(a)(1)(A);
to the Committee on Government Reform.

5667. A letter from the Deputy General
Counsel, Office of Hearings and Appeals,
Small Business Administration, transmit-
ting the Administration’s final rule — Dis-
closure of Information Regulations (RIN:
3245-AE94) received November 6, 2003, pursu-
ant to 5 U.S.C. 801(a)(1)(A); to the Committee
on Government Reform.

5668. A letter from the Vice Chairman, Fed-
eral Election Commission, transmitting the
Commission’s final rule — Multicandidate
Committees and Biennial Contribution Lim-
its [Notice 2003-19] received November 10,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on House Administration.

5669. A letter from the Vice Chairman, Fed-
eral Election Commission, transmitting the
Commission’s final rule — Party Committee
Telephone Banks [Notice 2003-20] received
November 10, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on House Ad-
ministration.

5670. A letter from the Director, Office of
Surface Mining, Department of the Interior,
transmitting the Department’s final rule —
Kentucky Abandoned Mine Land (AML) Plan
[K Y-239-FOR] received November 17, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Resources.

5671. A letter from the Director, Office of
Surface Mining, Department of the Interior,
transmitting the Department’s final rule —
Abandoned Mine Land (AML) Recalmation
and Enforcement (RIN: 1029-AC07) received
November 17, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Resources.

5672. A letter from the Assitant Secretary,
Land and Minerals Management, Depart-
ment of the Interior, transmitting the De-
partment’s final rule — Locating, Recording,
and Maintaining Mining Claims or Sites
[WO-620-1430-00-24 1A] (RIN: 1004-AS31) re-
ceived October 24, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Resources.
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5673. A letter from the Assistant Secretary,
Fish and Wildlife and Parks, National Park
Service, Department of the Interior, trans-
mitting the Department’s final rule — Oper-
ating under the influence of alcohol or drugs
(RIN: 1024-AC69) received November 3, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Resources.

5674. A letter from the Acting Director, Of-
fice of Sustainable Fisheries, NMFS, Na-
tional Oceanic and Atmospheric Administra-
tion, transmitting the Administration’s final
rule — Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal Migra-
tory Pelagic Resources of the Gulf of Mexico
and South Atlantic; Trip Limit Reduction
[Docket 001005281-0369-02; 1.D. 102803B] re-
ceived November 10, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Re-
sources.

5675. A letter from the Acting Director, Of-
fice of Sustainable Fisheries, NMFS, Na-
tional Oceanic and Atmospheric Administra-
tion, transmitting the Administration’s final
rule — Fisheries of the Economic Exclusive
Zone Off Alaska; Trawl Gear in the Gulf of
Mexico [Docket No. 021122286-3036; 1.D.
101403B] received November 4, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Resources.

5676. A letter from the Acting Director, Of-
fice of Sustainable Fisheries, NMFS, Na-
tional Oceanic and Atmospheric Administra-
tion, transmitting the Administration’s final
rule — Fisheries off West Coast States and in
the Western Pacific; Pacific Coast Ground-
fish Fishery; Annual Specifications and Man-
agement Measures; Trip Limit Adjustments;
Corrections [Docket No. 021209300-3048-02;
1.D. 100303B] received November 18, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Resources.

5677. A letter from the Acting Director, Of-
fice of Sustainable Fisheries, NMFS, Na-
tional Oceanic and Atmospheric Administra-
tion, transmitting the Administration’s final
rule — Fraser River Sockeye and Pick Salm-
on Fisheries; Inseason Orders [I.D. 101603B]
received November 18, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Re-
sources.

5678. A letter from the Acting Director, Of-
fice of Sustainable Fisheries, NMFS, Na-
tional Oceanic and Atmospheric Administra-
tion, transmitting the Administration’s final
rule — Fisheries off West Coast States and in
the Western Pacifi; Coastal Pelagic Species
Fisheries; Closure of the Fishery for Pacific
Sardine North of Pt. Arena, California
[Docket No. 0330612150-3214-02; 102003A] re-
ceived November 18, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Re-
sources.

5679. A letter from the Acting Director, Of-
fice of Sustainable Fisheries, NMFS, Na-
tional Oceanic and Atmospheric Administra-
tion, transmitting the Administration’s final
rule — Fisheries off West Coast States and in
the Western Pacific; Pacific Coast Ground-
fish Fishery; Whiting Closure for the Catch-
er/Processor Sector [Docket No. 021209300-
3048-02; 1.D. 101003F] received November 18,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on Resources.

5680. A letter from the Acting Director, Of-
fice of Sustainable Fisheries, NMFS, Na-
tional Oceanic and Atmospheric Administra-
tion, transmitting the Administration’s final
rule — Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal Migra-
tory Pelagic Resources of the Gulf of Mexico
and South Atlantic; Closure [Docket No.
001005281-0369-02; 1.D. 111203A] received No-
vember 20, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Resources.

5681. A letter from the Assistant Adminis-
trator, Office of Oceanic and Atmospheric
Research, National Oceanic and Atmospheric
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Administration, transmitting the Adminis-
tration’s final rule — Availibility of Grants
Funds for Fiscal Year 2004 [Docket No.
030602141-3271-04] received November 13, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Resources.

5682. A letter from the Assistant Adminis-
trator, Office of Oceanic and Atmospheric
Research, National Oceanic and Atmospheric
Administration, transmitting the Adminis-
tration’s final rule — Statement for the Con-
struction of an Office/Laboratory/Classroom
Facility for the Canaan Valley Institute.
[Docket Number: 031110276-3276-01] received
November 20, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Resources.

5683. A letter from the Assistant Adminis-
trator for Fisheries, National Oceanic and
Atmospheric Administration, transmitting
the Administration’s final rule — Atlantic
Highly Migratory Species; Exempted Fishing
Activities [Docket No. 021113274-3267-02; 1.D.
031501A] received November 21, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Resources.

5684. A letter from the Deputy Assistant
Administrator for Regulatory Programs,
NMFS, National Oceanic and Atmospheric
Administration, transmitting the Adminis-
tration’s final rule — Fisheries of the North-
eastern United States; Summer Flounder,
Scup, and Black Sea Bass Fisheries; Frame-
work Adjustment 3 [Docket No. 030912231-
3266-02; 1.D. 090403A] (RIN: 0648-AR43) re-
ceived November 17, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Re-
sources.

5685. A letter from the Deputy Assistant
Administrator for Regulatory Programs,
NMFS, National Oceanic and Atmospheric
Administration, transmitting the Adminis-
tration’s final rule — Fisheries off West
Coast States and in the Western Pacific; Pa-
cific Coast Groundfish Fishery; Vessal Moni-
toring Systems and Incidental Catch Meas-
ures [Docket No. 03043016-3258-02; 1.D.
040103C] (RIN: 0648-AQ58) received November
13, 2003, pursuant to 5 U.S.C. 801(a)(1)(A); to
the Committee on Resources.

5686. A letter from the Executive Director,
American Chemical Society, transmitting
the Society’s annual report for the calendar
year 2002 and the comprehensive report to
the Board of Directors of the American
Chemical Society on the examination of
their books and records for the year ending
December 31, 2002, pursuant to 36 U.S.C.
1101(2) and 1103; to the Committee on the Ju-
diciary.

5687. A letter from the Director, Regula-
tions and Forms Services, CIS, Department
of Homeland Security, transmitting the De-
partment’s final rule — Adding and Remov-
ing Institutions to and From the List of Rec-
ognized American Institutions of Research
[CIS No. 2131-03] (RIN: 1615-AA72) received
October 30, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on the Judici-
ary.
5688. A letter from the General Counsel,
Department of Justice, transmitting the De-
partment’s final rule — Common Rule on
Government-wide Debarment and Suspension
(Non-procurement) and Government-wide
Requirements for Drug-Free Workplace
(Grants) (RIN: 1121-AA57) received November
5, 2003, pursuant to 5 U.S.C. 801(a)(1)(A); to
the Committee on the Judiciary.

5689. A letter from the Chief Counsel, De-
partment of Transportation, transmitting
the Department’s final rule — Seaway Regu-
lations and Rules: Inflation Adjustment of
Civil Monetary Penalty (RIN: 2135-AA16) re-
ceived November 17, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on the
Judiciary.

5690. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
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of Homeland Security, transmitting the De-
partment’s final rule — Drawbrigde Oper-
ation Regulation; Canaveral Barge Canal,
Cape Canaveral, Brevard County, FL [CGDO07-
02-160] (RIN: 1625-AA09) received November
18, 2003, pursuant to 5 U.S.C. 801(a)(1)(A); to
the Committee on Transportation and Infra-
structure.

5691. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Homeland Security, transmitting the De-
partment’s final rule — Drawbridge Oper-
ating Regulation; St. Croix River, Prescott,
WI [CGDO08-03-045] (RIN: 1625-AA09) received
November 18, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

5692. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Homeland Security, transmitting the De-
partment’s final rule — Drawbridge Oper-
ation Regulation; Mississippi River, lowa
and Illinois [CGDO08-03-042] (RIN: 1625-AA09)
received November 18, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Transportation and Infrastructure.

5693. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Homeland Security, transmitting the De-
partment’s final rule — Regulated Naviga-
tion Area; Port Everglades Harbor, Fort
Lauderdale, FL [CGDO07-03-069] (RIN: 1625-
AA11) received November 18, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Transportation and Infrastructure.

5694. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Homeland Security, transmitting the De-
partment’s final rule — Regulated Naviga-
tion Area; Des Plaines River, Joliet, Illinois
[CGD09-03-214] (RIN: 1625-AA11) received No-
vember 18, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

5695. A letter from the FMCSA Regulatory
Officer, Department of Transportation,
transmitting the Department’s final rule —
Limitations on the Issuance of Commerical
Driver’s Licenses With a Hazardous Mate-
rials Endorsement [Docket No. FMCSA-2001-
11117] (RIN: 2126-AA70) received November 17,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on Transportation and Infra-
structure.

5696. A letter from the Attorney, Aviation
Enforcement & Proceedings, Department of
Transportation, transmitting the Depart-
ment’s final rule — Reporting Requirements
for Disability-Related Complaints [Docket
No. OST-2003-11473] (RIN: 2105-ADO4) re-
ceived November 17, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Transportation and Infrastructure.

5697. A letter from the Attorney, RSPA,
Department of Transportation, transmitting
the Department’s final rule — Applicability
of the Hazardous Materials Regulations to
Loading, Unloading, and Storage [Docket
No. RSPA-98-4952 (HM-223)] (RIN: 2137-AC68)
received October 24, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Transportation and Infrastructure.

5698. A letter from the Attorney, OST, De-
partment of Transportation, transmitting
the Department’s final rule — Preemption in
Air Transportation; Policy Statement
Amendment [Docket No. OST-2003-15592]
(RIN: 2105-AA46) received November 3, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Transportation and Infrastruc-
ture.

5699. A letter from the Assistant Adminis-
trator for Procurement, National Aero-
nautics and Space Administration, transmit-
ting the Administration’s final rule — Gov-
ernment Property — Instructions for Pre-
paring NASA Form 1018 (RIN: 2700-AC73) re-
ceived November 18, 2003, pursuant to 5
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U.S.C. 801(a)(1)(A);
Science.

5700. A letter from the Deputy General
Counsel, Office of Policy and Research,
Small Business Administration, transmit-
ting the Administration’s final rule — Small
Business Government Contracting Programs
(RIN: 3245-AF07) received November 6, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Small Business.

5701. A letter from the Deputy General
Counsel, Office of Size Standards, Small
Business Administration, transmitting the
Administration’s final rule — Small Business
Size Standards; Facilities Support Services
(Including Base Maintenance) (RIN: 3245-
AF03) received November 6, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Small Business.

5702. A letter from the Director, Regula-
tions Management, Department of Veterans
Affairs, transmitting the Department’s final
rule — Accelerated Payments Under the
Montgomery Gl Bill--Active Duty Program
(RIN: 2900-AL22) received June 12, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Veterans’ Affairs.

5703. A letter from the Director, Office of
Regulation Policy and Management, Vet-
erans Benefits Administration, Department
of Veterans Affairs, transmitting the Depart-
ment’s final rule — Veterans Education: In-
creases Allowances for the Educational As-
sistance Test Program (RIN: 2900-AL52) re-
ceived November 19, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Vet-
erans’ Affairs.

5704. A letter from the Assistant Chief, Al-
cohol and Tobacco Tax and Trade Bureau,
Department of the Treasury, transmitting
the Department’s final rule — Bennett Val-
ley Viticultural Area (2002R-009T) [T.D. TTB-
6; Notice No. 963] (RIN: 1513-AA36) received
November 5, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Ways and
Means.

5705. A letter from the Chief, Regulations
Unit, Internal Revenue Service, transmitting
the service’s final rule — Return of Partner-
ship Income [TD 9094] (RIN: 1545-BCO01) re-
ceived November 17, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Ways and Means.

5706. A letter from the Chief, Regulations
Unit, Internal Revenue Service, transmitting
the Service’s final rule — Return of Partner-
ship Income [TD 9094] (RIN: 1545-BCO01) re-
ceived November 17, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Ways and Means.

5707. A letter from the Chief, Regulations
Unit, Internal Revenue Service, transmitting
the Service’s final rule — Tax forms and in-
structions. (Rev. Proc. 2003-85) received No-
vember 21, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Ways and
Means.

5708. A letter from the Chief, Regulations
Unit, Internal Revenue Service, transmitting
the Service’s final rule — General Electric
Co. & Subs. v. Commissioner, T.C. Memo.
1995-306, Rev’d in part, vacated in part, and
remanded, 245 F.3d 149 (2d Cir.2001) [T.C. Dkt.
No. 14715-92] received November 21, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Ways and Means.

5709. A letter from the Acting Chief, Publi-
cations and Regulations Branch, Internal
Revenue Service, transmitting the Service’s
final rule — Losses of Timber following an
Epidemic Attack of Southern Pine Beetle —
received November 19, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Ways and Means.

5710. A letter from the Acting Chief, Publi-
cations and Regulations Branch, Internal
Revenue Service, transmitting the Service’s
final rule — Transfers to Provide for Satis-

to the Committee on
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faction of Contested Liabilities [TD 9095]
(RIN: 1545-BA91) received November 19, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Ways and Means.

5711. A letter from the Acting Chief, Publi-
cations and Regulations Branch, Internal
Revenue Service, transmitting the Service’s
final rule — Low-Income Housing Credit
(Rev. Rul. 2003-117) received November 19,
2003, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on Ways and Means.

5712. A letter from the Acting Chief, Publi-
cations and Regulations Branch, Internal
Revenue Service, transmitting the Service’s
final rule -Transfers to Trusts to Provide for
the Satisfaction of Contested Liabilities [No-
tice 2003-77] received November 19, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Ways and Means.

5713. A letter from the Acting Chief, Publi-
cations and Regulations Branch, Internal
Revenue Service, transmitting the Service’s
final rule — Determination of Issue Price in
the Case of Certain Debt Instruments Issued
for Property (Rev. Rul. 2003-122) received No-
vember 19, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Ways and
Means.

5714. A letter from the Acting Chief, Publi-
cations and Regulations Branch, Internal
Revenue Service, transmitting the Service’s
final rule — Coordinated Issue Telecommuni-
cations Industry Universal Service Fund Re-
imbursements — received October 28, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Ways and Means.

5715. A letter from the Acting Chief, Publi-
cations and Regulations Branch, Internal
Revenue Service, transmitting the Service’s
final rule — Treatment of Loans with Below-
Market Interest Rates (Rev. Rul. 2003-118) re-
ceived November 17, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Ways and Means.

5716. A letter from the Acting Chief, Publi-
cations and Regulations Branch, Internal
Revenue Service, transmitting the Service’s
final rule — Examination of returns and
claims for refund, credit or abatement; de-
termination of correct tax liability (Rev.
Proc. 2003-84) received November 17, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Ways and Means.

5717. A letter from the Regulations Coordi-
nator, Centers for Medicare and Medicaid
Services, Department of Health and Human
Services, transmitting the Department’s
final rule — Medicare Program; Review of
National Coverage Determinations and Local
Coverage Determinations [CMS-3063-F] (RIN:
0938-AKG60) received October 31, 2003, pursuant
to 5 U.S.C. 801(a)(1)(A); jointly to the Com-
mittees on Ways and Means and Energy and
Commerce.

——

REPORTS OF COMMITTEES ON
PUBLIC BILLS AND RESOLUTIONS

Under clause 2 of rule XIII, reports of
committees were delivered to the Clerk
for printing and reference to the proper
calendar, as follows:

Mr. YOUNG of Florida: Committee of Con-
ference. Conference report on H.R. 2673. A
bill making appropriations for Agriculture,
Rural Development, Food and Drug Adminis-
tration, and Related Agencies for the fiscal
year ending September 30, 2004, and for other
purposes (Rept. 108-401). Ordered to be print-
ed.

———

TIME LIMITATIONS OF REFERRED
BILLS PURSUANT TO RULE XIlI

Pursuant to clause 2 of rule XlII the

following actions were taken by the
Speaker:
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[Omitted from the Record of November 21, 2003]

H.R. 180. Referral to the Committee on
Rules extended for a period ending not later
than January 31, 2004.

H.R. 1081. Referral to the Committees on
Transportation and Infrastructure, Re-
sources, and House Administration for a pe-
riod ending not later than January 31, 2004.

H.R. 1856. Referral to the Committees on
Resources and Transportation and Infra-
structure extended for a period ending not
later than January 31, 2004.

H.R. 2120. Referral to the Committee on
Judiciary extended for a period ending not
later than January 31, 2004.

H.R. 2802. Referral to the Committee on
Government Reform extended for a period
ending not later than January 31, 2004.

H.R. 3358. Referral to the Committee on
the Budget extended for a period ending not
later than January 31, 2004.

S. 523. Referral to the Committee on Agri-
culture extended for a period ending not
later than January 31, 2004.

S. 1233. Referral to the Committee on the
Judiciary extended for a period ending not
later than January 31, 2004.

—————

PUBLIC BILLS AND RESOLUTIONS

Under clause 2 of rule XIlI,

Mr. EMANUEL introduced A bill (H.R.
3650) to amend the Internal Revenue Code of
1986 to curtail the use of tax shelters, and for
other purposes; which was referred to the
Committee on Ways and Means.

————

MEMORIALS

Under clause 3 of rule XII, memorials
were presented and referred as follows:

230. The SPEAKER presented a memorial
of the Senate of the State of Michigan, rel-
ative to Senate Resolution No. 66 memori-
alizing the United States Department of
Homeland Security to locate its Midwestern
headquarters at the Selfridge Air National
Guard Base in Macomb County; to the Com-
mittee on Homeland Security (Select).

231. Also, a memorial of the House of Rep-
resentatives of the State of Michigan, rel-
ative to House Resolution No0.135 memori-
alizing the United States Congress to enact
legislation to provide Michigan a more equi-
table share of federal transit funding and in-
creased funding for bus projects; to the Com-
mittee on Transportation and Infrastruc-
ture.

232. Also, a memorial of the Senate of the
State of Michigan, relative to Senate Reso-
lution No. 65 memorializing the United
States Congress to enact the Armed Forces
Tax Relief Act of 2003; to the Committee on
Ways and Means.

233. Also, a memorial of the Legislature of
the State of Florida, relative to House Me-
morial No. 429 memorializing the Congress of
the United States to all actions necessary to
resolve the fate of Captain M. Scott
Speicher, United States Navy, MIA-Cap-
tured; jointly to the Committees on Armed
Services and International Relations.

———

ADDITIONAL SPONSORS

Under clause 7 of rule XIl, sponsors
were added to public bills and resolu-
tions as follows:

H.R. 285: Mr. LATOURETTE and Mr. BISHOP

of Georgia.
H.R. 806: Mr. GORDON.
H.R. 857: Mr. GERLACH, Mr. BELL, Mr.

SERRANO, and Mr. LEwIS of Georgia.
H.R. 871: Mr. WILSON of South Carolina.
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H.R. 1372: Mr. MCINNIS.

H.R. 1532: Mr. BECERRA, Mr. CARDOZA, Mr.
JAcksON of Illinois, Ms. McCoLLUM, Ms.
EDDIE BERNICE JOHNSON of Texas, Mr.
DOGGETT, Mr. BELL, Mr. LEwIS of Georgia,
and Mr. MEEHAN.

H.R. 1563: Mr. GALLEGLY, and Mr. UDALL of
New Mexico.

H.R. 1749: Ms. SLAUGHTER.

H.R. 2135: Mr. PRICE of North Carolina.

H.R. 2239: Mr. BLUMENAUER and Mr. MEE-
HAN.

H.R. 2246: Mr. ALLEN Mr.
LANGEVIN, and Ms. DEGETTE.

H.R. 2405: Mr. BAIRD.

H.R. 2470: Mr. GEORGE MILLER of Cali-
fornia.

H.R. 2771: Mrs. LOWEY.

H.R. 3055: Mr. TERRY, Mr. GARRETT of New
Jersey, Mr. DEMINT, and Mr. HOUGHTON.

H.R. 3125: Mr. KLINE.

H.R. 3263: Mr. SCHIFF.

H.R. 3299: Mr. MoRAN of Virginia, Mr.
FROST, Ms. CARSON of Indiana, and Mr. Coo-
PER.

H.R. 3344: Mrs. LOWEY, Mrs. JO ANN DAVIS
of Virginia, and Mr. GEORGE MILLER of Cali-
fornia.

H.R. 3474: Mr. FARR.

H.R. 3484: Mr. DOYLE,
ALLEN, and Mr. PASCRELL.

H.R. 3539: Mr. GREEN of Texas, Mr. UDALL
of New Mexico, Mr. CASE, and Mr. RANGEL.

SERRANO, Mr.

Mr. BAIRD, Mr.
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H.R. 3582: Ms.
BrRoOwN of Florida, Mr.
CHRISTENSEN.

H.R. 3587: Mr. FILNER, Mr. ScoTT of Vir-
ginia, and Mr. GEORGE MILLER of California.

H.R. 3633: Mr. Tom DAviIs of Virginia, Mr.
Goss, Mr. BARTLETT of Maryland, Ms. Ros-
LEHTINEN, Ms. HARRIS, Mr. PETERSON of
Pennsylvania, Mr. PICKERING, MR. SULLIVAN,
and Mr. HYDE.

H. Con. Res. 192: Mr. BRowN of Ohio, Mr.
BEREUTER, Mr. MCGOVERN, Mr. JONES of
North Carolina, Mr. TURNER of Texas, Mr.
BRADY of Texas, and Ms. CARSON of Indiana.

H. Con. Res. 304: Ms. EsHOO, Mr. MARKEY,
Ms. McCoLLUM, Mr. BLUMENAUER, Ms. HAR-
MAN, Mr. HINCHEY, Mr. MILLER of North
Carolina, and Mr. TIERNEY.

H. Con. Res. 311: Mr. FRANK of Massachu-
setts.

H. Con. Res. 318: Mr. KING of New York, Mr.
WELLER, Mr. GOODE, Mrs. MUSGRAVE, Ms.
GINNY BROWN-WAITE of Florida, Mr.
BALLENGER, Mr. HOSTETTLER, Mr. SIMPSON,
Mr. GIBBONS, Mr. BACHUS, and Mr. PETERSON
of Pennsylvania.

H. Con. Res. 371: Mr. JACKSON of Illinois.

SLAUGHTER, Ms. CORRINE
TowNs, and Mrs.

———————

PETITIONS, ETC.
Under clause 3 of rule XIlI, petitions
and papers were laid on the clerk’s
desk and referred as follows:
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46. The SPEAKER presented a petition of
the Legislature of Rockland County, NY, rel-
ative to Resolution No. 526 of 2003 peti-
tioning the United States Congress to pass
legislation extending Medicare cost-sharing;
to the Committee on Energy and Commerce.

47. Also, a petition of the Legislature of
Rockland County, New York, relative to Res-
olution No. 528 of 2003 petitioning the Envi-
ronmental Protection Agency to rescind
rules relaxing the requirement that older
power plants and industrial complexes be re-
quired to install advanced pollution control
devices during any expansions and modifica-
tions; to the Committee on Energy and Com-
merce.

48. Also, a petition of Mr. John Thomas
Redder and Mrs. Keiko Redder, Embassy of
the United States, Tokyo, Japan, relative to
petitioning for Mrs. Redder’s right to assume
the surname of the husband at the time of
marriage in accordance with Article 750 of
the Civil Code of Japan; to the Committee on
International Relations.

49. Also, a petition of the Legislature of
Rockland County, New York, relative to Res-
olution No. 529 of 2003 expressing support for
the Clean Water Authority Restoration Act
of 2003, H.R. 962; to the Committee on Trans-
portation and Infrastructure.
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The Senate met at 8:156 a.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Eternal and dependable Creator,
giver of the abundant harvest, the ref-
uge of all who flee to You the helper of
those in need and the one sure resource
in times of trouble. Thank You for har-
monizing the world with seasons and
climates, sowing and reaping, color and
fragrance. We praise You, for You are
the substance that sustains us in each
of life’s seasons. In time’s rapid pass-
ing, remind us of life’s brevity and
teach us to number our days

Senate

Lord, thank You for all the beauty in
our world, for the loveliness of earth
and sea and sky. Thank You for great
music and great books, for prose and
poetry. Thank You for the nobility You
have placed in human hearts, for our
military people who love their country
until even self is forgotten. Thank You
for Senators who struggle with com-
plex issues and labor for a world at
peace.

Thank you for loved ones without
whom life would never be the same.
Lord, thank You also for obstacles,
delays, challenges, trials, and even en-
emies that make us stronger. Above
all, thank You for Your gift of salva-
tion.

Accept this our sacrifice of thanks-
giving and praise, for the sake of Your
glorious name. Amen

———

PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
majority leader is recognized.

NOTICE

If the 108th Congress, 1st Session, adjourns sine die on or before December 9, 2003, a final issue of the Congressional
Record for the 108th Congress, 1st Session, will be published on Monday, December 15, 2003, in order to permit Members
to revise and extend their remarks.

All material for insertion must be signed by the Member and delivered to the respective offices of the Official Reporters
of Debates (Room HT-60 or S—410A of the Capitol), Monday through Friday, between the hours of 10:00 a.m. and 3:00
p.m. through Friday, December 12, 2003. The final issue will be dated Monday, December 15, 2003, and will be delivered
on Tuesday, December 16, 2003.

None of the material printed in the final issue of the Congressional Record may contain subject matter, or relate to
any event that occurred after the sine die date.

Senators’ statements should also be submitted electronically, either on a disk to accompany the signed statement, or
by e-mail to the Official Reporters of Debates at “Record @ Sec.Senate.gov”.

Members of the House of Representatives’ statements may also be submitted electronically by e-mail, to accompany
the signed statement, and formatted according to the instructions for the Extensions of Remarks template at http:/
clerkhouse.house.gov/forms. The Official Reporters will transmit to GPO the template formatted electronic file only after re-
ceipt of, and authentication with, the hard copy, and signed manuscript. Deliver statements to the Official Reporters in Room
HT-60 of the Capitol.

Members of Congress desiring to purchase reprints of material submitted for inclusion in the Congressional Record
may do so by contacting the Office of Congressional Publishing Services, at the Government Printing Office, on 512-0224,
between the hours of 8:00 a.m. and 4:00 p.m. daily.

By order of the Joint Committee on Printing.

ROBERT W. NEY, Chairman.

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing there will be 1 hour of debate prior
to the vote on adoption of the con-
ference report to accompany H.R. 1,
the Medicare Prescription Drug Mod-
ernization Act. That vote will occur at
9:15 this morning. I will have more to
say about the bill on this important oc-
casion just prior to the vote. I thank
all Members for their cooperation and
participation throughout this debate.

I also announce that we are con-
tinuing our efforts to act on the re-
maining appropriations bill. This
morning, I will continue my discus-
sions with the Democratic leadership
as to the possible consideration of that
bill. I will have more to say about this
and the final schedule after the vote on
final passage.

Having said that, we are prepared for
the final closing remarks on this land-
mark legislation.

——
RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, leadership time is
reserved.

————
MEDICARE PRESCRIPTION DRUG,
IMPROVEMENT, AND MOD-

ERNIZATION ACT OF 2003—CON-
FERENCE REPORT

The PRESIDENT pro tempore. Under
the previous order, the Senate will re-
sume consideration of the conference
report to accompany H.R. 1, which the
clerk will report.

The legislative clerk read as follows:

Conference report to accompany H.R. 1, an
act to amend title XVIII of the Social Secu-
rity Act to provide a voluntary prescription
drug benefit under the Medicare Program
and to strengthen and improve the Medicare
Program, and for other purposes.

The PRESIDENT pro tempore. The
Senator from Nevada is recognized.

Mr. REID. Mr. President, the major-
ity manager is not here. I have been
designated to be the opposition man-
ager for the half hour that we have. In
a short time, I will delegate that time
to the senior Senator from Massachu-
setts.

As we begin this half hour on our side
and half hour on the other side, I ex-
tend my appreciation and that of the
whole Democratic caucus to Senator
KENNEDY for leading the opposition,
literally, to this measure. He has had a
lot of help. I have sat through days of
speeches on this matter and I have
been impressed with the quality of the
speeches, really, on both sides. Espe-
cially on our side, I have been im-
pressed with Senator KENNEDY, and I
will mention a number of names who I
thought did such a wonderful job: Sen-
ators BAYH, BOXER, CANTWELL, CLIN-
TON, DAYTON, DODD, HARKIN, PRYOR,
NELSON of Florida, and GRAHAM of
Florida. What a loss it is going to be to
this institution and our country that
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this fine man is going to no longer be
part of the Senate after 1 year.

I believe there is no one who has a
better grasp of this legislation than the
Senator from Florida. He has done such
an outstanding job of articulating his
views.

Of course, I add a congratulatory
note to Senator STABENOW who has
worked on this measure long and hard.

Senator DURBIN has always done such
a good job of expressing his views. He
was never any better than on this
issue.

Mr. President, I reserve the last 5
minutes for Senator DASCHLE. I dele-
gate the rest of our time to the senior
Senator from Massachusetts.

The PRESIDENT pro tempore. Under
the previous order, the last 5 minutes
is reserved.

Mr. KENNEDY. Mr. President, on the
question of time, we have the last 5
minutes. That will probably be leader
time. The leader, obviously, ought to
have whatever time he needs.

Mr. REID. Mr. President, we have 23
minutes on our side; 23 minutes on the
other side.

The PRESIDENT pro tempore. The
Chair advises the Senator from Massa-
chusetts that the final 5 minutes of the
first half of the time is for the minor-
ity leader, and the final 5 minutes of
the debate time is for the majority
leader.

Mr. KENNEDY. I thank the Chair.

Mr. President, I bring to the atten-
tion of the Members a picturesque de-
scription of what the reaction is to this
proposed legislation. It is written in a
very explicit article this morning in
the Boston Globe. I want to share the
article with the Members.

The title is ““In Dorchester, Seniors
Weigh Changes Against Their Needs.”

It reads:

Thomas Lombardi dropped his private
health insurance a few years ago when the
price rose steeply. Then he switched from
Coumadin, a prescription anticoagulant he
took for heart disease, to half an aspirin to
save about $15 a month. Living on Social Se-
curity and a bit of savings, Lombardi, 75,
says he frequently has ‘‘to cut corners to
stay alive.”

But over lunch at the Kit Clark Senior
Center in Dorchester, he said he doesn’t sup-
port the $400 billion Medicare drug benefit
that is about to become law and provide cov-
erage to millions of seniors like him. Echo-
ing the comments of many others at the cen-
ter yesterday, he said it’s far too com-
plicated and probably won’t go far enough to
help him because of gaps in the coverage de-
signed to keep down the cost of the new ben-
efit. Besides, many said, it will be two years
before the full benefits kick in.

“I don’t believe it’s good for me,” said
Lombardi, who owned a welding business in
Dorchester.

““This is part of the Bush strategy to . . .
destroy programs put in place years ago,”
Said Richard Schultz, who qualifies for
Medicare at 60 because he is disabled. ‘I un-
derstand that it would benefit some low-in-
come people in the short term, but combined
with huge tax cuts, this is going to drive the
deficit up. Then they’re going to decide they
don’t have the money, and, in the long run,
the program will be dissolved™. . . .
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Barbara Burke, who operates the switch-
board at the senior center, disparagingly
called the new benefit ‘‘a Band-Aid.”

It’s not enough with the high cost of medi-
cines,” said Burke, who said she’s still work-
ing at 66 because she won’t be able to afford
her prescriptions if she retires. The center
does not pay health benefits for retirees, she
said, and she has chronic lung disease that
costs her more than $200 a month for inhal-
ers alone.

‘“‘People that can’t afford to buy medica-
tions should get it at a minimum charge,”
she said. . . .

An Kim Hoang, 67, said she can’t afford a
copayment of $3 for a brand-name drug,
which will be required under the new plan for
those below the poverty level. Those with in-
comes from $8,980 to $12,123 will face copay-
ments up to $56 per prescription. Seniors cur-
rently getting drug coverage through the
MassHealth, the state-federal Medicaid pro-
gram for the poor, would be shifted to the
federal program.

In fact, that is going to be eliminated
in terms of coverage. That is part of
the 6 million low-income seniors who
will pay more.

Hoang, speaking through a translator, said
she borrows from friends to cover the $2 co-
payment required by Medicaid for each of
the eight prescriptions she takes to treat
mental illness. “$1 is OK,” she said, ‘‘but $2
is too much.”

This is the real world, Mr. President.
This is putting a face and name on the
6 million low-income seniors who will
pay more.

““$1 is OK,” she said, ‘‘but $2 is too much.”

That was put in here to save some $12
billion to $15 billion put into a slush
fund to provide additional benefits to
the HMOs.

Because of the Medicaid copayment, her
friend Quy Nguyen, 71, said she limits herself
to four prescriptions she needs most and
tries to get by without several others. She
said she envisions that choice becoming
more difficult under [this program.]

Josephine DeSantis said the new benefit
would help her immensely, since she strug-
gles to scrape together the $157 she spends
every three months for drugs to prevent ul-
cers and dizziness. But at 78, she said, she’s
upset that the benefit won’t start until 2006.

“In two years,”” she said, ‘‘I’'ll probably be
dead.”

There you have it, Mr. President, re-
action in a working class community
in Dorchester. We have the reaction in
real life about what the low-income
seniors pay.

When we talk and bring out these
charts, as we have in the past few days,
this is the very instance about which
we are talking. It did not have to be
this way. This is just an illustration of
the overall challenges of this legisla-
tion and a reason that it should not
pass the Senate.

How much time do I have, Mr. Presi-
dent?

The PRESIDENT pro tempore. The
Senator has 15 minutes remaining.

Mr. KENNEDY. Mr. President, I yield
7 minutes to the Senator from Florida.

The PRESIDENT pro tempore. The
Senator from Florida is recognized.



November 25, 2003

Mr. GRAHAM of Florida. I thank the
Chair.

Mr. President, I thank Senator KEN-
NEDY. We have had a long and quite il-
luminating debate over the past week
on one of the most important issues
that our Nation faces; that is: Shall we
turn a program which for 40 years has
protected older Americans and disabled
Americans against illness into a pro-
gram which promotes wellness?

In order to do that, we understand
that fundamentally we will have to
make access to prescription drugs af-
fordable, comprehensive, universal, and
reliable because prescription drugs are
now fundamental to a preventive
health care policy.

There is much to criticize about this
legislation, and I intend to vote no. We
have heard that at great length in re-
cent days. Let me take a slightly dif-
ferent approach. I am assuming that
this legislation is going to pass. The
challenge will then be before us: What
do we do next?

Let me suggest three things that we
ought to do next. One is that we have
to look realistically at the cost of this
bill. As Senator ENSIGN said during last
night’s debate, the $400 billion figure is
a mirage. This bill is going to cost sub-
stantially more than $400 billion. The
Congressional Budget Office is esti-
mating that in the second 10 years, it
will be over $1 trillion.

What are the suggestions of how to
deal with this reality? One of those
suggestions is to reduce benefits. An-
other one is to set some type of a for-
mula relating Medicare expenditures to
general revenue, and then scaling back
Medicare expenditures when they
break through that barrier.

Of course, one of the things that we
ought to have done in terms of cost is
not start this year by passing a mas-
sive tax cut which added substantially
to the Federal deficit and narrowed the
range of realistic options that we have
today.

This has been truly an amazing year
for the Congress and the President. We
started the year with a proposal for al-
most a $1 trillion tax cut. We re-
asserted our commitment to fight and
win a war against terror in Afghani-
stan. We started a war in Iraq. We have
seen surging Federal Government ex-
penditures in the nondefense area, and
now on what will likely be the last day
of the session, we conclude by passing
a $400 billion unfunded new entitle-
ment.

My answer to the question of cost, at
least a significant part of it, lies in the
fact that in this bill we are failing to
sanction the use of the tremendous
marketing influence which the Federal
Government, through the Medicare
Program, can have over the cost of pre-
scription drugs.

Just as we did over 10 years ago—and
the Presiding Officer’s colleague, Sen-
ator MURKOWSKI, was a prime sponsor
of this legislation—we authorized the
VA to negotiate to get the best prices
it could for American veterans. I think
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the high priority for 2004 should be to
give to the administrator of the Medi-
care Program similar authority.

Second, I think we need to pass a Pa-
tients’ Bill of Rights. If we are going to
be herding millions of older Americans
into various forms of health manage-
ment, we have a responsibility to give
them some assurance as to what the
standards of that access to health care
will be.

Third, we have a strange provision in
here for the distribution of prescription
drugs. That is, we use private insur-
ance programs rather than traditional
Medicare. It would be like having to
get a private insurance program to get
anesthesiology or any of the other
services that have traditionally been
provided through Medicare.

Then, in order to encourage—I would
say more than encourage—mandate the
maximum number of Americans par-
ticipating in that program, we say
there has to be at least one prescrip-
tion-only insurance provider in the re-
gion and, second, then a preferred pro-
vider organization, essentially a vari-
ant of an HMO, in the region. It is only
if both of those fail, there is not one or
more drug-only insurance plan or a
PPO, only under those circumstances
will a person be able to consider using
standard fee-for-service Medicare as
the means of getting their prescrip-
tions.

It is ironic that in another part of
this bill, which is going to create a
demonstration project on the totality
of Medicare, we line up all of the
choices side by side, including staying
in traditional fee for service, which
over 85 percent of Americans are elect-
ing to do, and then choose on an equal
basis, as we do in the Federal health
insurance program. We do not have to
wait until all of the other choices have
been rejected, because they are not
being provided, and then drop back
into a Blue Cross/Blue Shield-type fee
for service.

We ought to do the same thing with
prescription drugs. If we are going to
have what I think is a rather irrational
program—incidentally, the prescrip-
tion drug-only proposal is not in exist-
ence in any other area of American
health care. A person cannot buy that
through the Federal health care sys-
tem. A person cannot buy it through
their employer system. The reason
they cannot buy it is because no insur-
ance company is providing it. That
ought to tell us something about what
they think of the management and fis-
cal implications of providing a drug-
only prescription plan.

At least we should not require our
oldest citizens to go through a so-
called fallback process. We should
allow older citizens to assess all of the
options at the same time and make the
decision they consider to be in their
best interest.

As I conclude this long debate, I urge
that the agenda of cost, patients’
rights, and providing the more rational
process for elderly determinations as
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to how they will receive their drugs be
the starting point of the agenda for re-
form next year.

The PRESIDENT pro tempore. The
Senator’s time has expired.

Who yields time?

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
yield myself such time as I might con-
sume.

First, I very much appreciate the
passion of the opposition. Hopefully,
they will look back on this day and
come to the conclusion that we have
not only provided prescription drugs
for seniors as the first improvement in
Medicare in 38 years and the strength-
ening of Medicare that follows it, but
that we are also in the process of giv-
ing baby boomers an alternative Medi-
care Program, if they would so choose.

The basis of such legislation is the
right to choose for seniors. No one is
forced to do anything. We will give
those baby boomers a program that is
much closer to the health insurance
they have in the places from which
they retire.

Regardless, there are two classes of
people covered today or not covered
today with prescription drugs that we
are emphasizing. For low-income peo-
ple, too often our seniors are choosing
between heat and prescription drugs,
particularly in the cold areas of the
country, or between food and prescrip-
tion drugs. This legislation is going to
lessen the chances that low-income
people are going to have to make such
choices.

The other group of people are those
who have catastrophically high pre-
scription drug costs. There is heavy
subsidy and help in this bill for those
two categories of people. Those are sig-
nificant categories of people.

Also, we are doing something for ev-
erybody in this legislation from the
standpoint that for the first time there
will be in place mechanisms to dra-
matically negotiate down the price of
drugs. That is obviously going to help
the people who voluntarily choose to
go into these plans, but the extent to
which that is going to have an impact
on everybody, old or young, is very im-
portant because all I hear from oppo-
nents of this bill is that we do not do
anything to help cut down on the costs
of drugs.

We do it through the subsidy. We do
it through negotiations. We do it
through getting generic drugs on the
market much sooner than before.

Also, this bill is about enhancing
quality of life, because none of us think
the quality of life is enhanced by put-
ting people in the hospital if they do
not need to go to the hospital.

Remember when Medicare was en-
acted 38 years ago, the practice of med-
icine was to put everybody into the
hospital. Today, the practice of medi-
cine—and a lot of the thanks can go to
prescription drugs—is to keep people
out of hospitals and out of operating
rooms. So people who cannot afford
drugs, who go to the doctor very sick,
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are going to not only end up in a place
they do not want to go, because people
would rather not go to hospitals, rath-
er not go to operating rooms. It is
going to save our programs a lot of
money, both private and public pay-
ment programs, for doctors and hos-
pitals, when we can have people go into
programs where they can get prescrip-
tion drugs and keep their health up so
they do not go to the hospital.

So we are bringing Medicare and the
practice of medicine into the 21st cen-
tury. In strengthening and improving
Medicare, we are doing today exactly
what we would be doing if we were
writing a Medicare Program in the
year 2003 as opposed to the year 1965.

I hope the opponents, in a few years,
can look back and say this is the day
we have done the right thing for sen-
iors, for their economic life, for the
quality of their life; we have done the
right thing for our hospitals and our
doctors; we have done the right thing
for America.

I would like to spend just a little bit
of time counteracting the arguments
that are used against this bill by those
who say we are not doing enough for
low-income people. In fact, this bill is
coming back from conference doing
better for low-income people than when
it went into conference.

One of those major changes that were
made, not only at the behest of the
House of Representatives but also at
the behest of a lot of people in this
body, probably more prominent in the
Democratic Party than in the Repub-
lican Party, was to make sure the cat-
egory of people we call dual eligibles—
those low-income seniors who are al-
ready on Medicare but also qualify for
Medicaid—is to put all of those into
the Medicare Program so we didn’t
have an inequality. Maybe it was not a
very big inequality but at least there
was some inequality from one State to
another State because of the Federal-
State partnership in Medicaid that en-
ables the State legislatures in some
States to maybe set up a little dif-
ferent program—a little more rich, a
little less rich—than what might be
done in another State.

So dual eligibles are in this bill be-
cause of the demands of mostly Demo-
crat Senators and people in the House
of Representatives. That is something I
didn’t believe should be done, but I sup-
ported it because that was a necessary
compromise. But now I find people who
were advocating that position com-
plaining about the legislation. So I
want to tell them how wrong they are
or how, if they are right just a little
bit, they are right in such an insignifi-
cant way that it is immaterial because
that ought to be seen as something
that results from something they
wanted us to do in this legislation.

This conference report, then, con-
tains a generous drug benefit for these
dually eligible seniors. There is, first of
all, no donut hole for low-income Medi-
care beneficiaries. Let’s get this clear.
Let me make it clear. People on that

CONGRESSIONAL RECORD — SENATE

side of the aisle are complaining about
a donut hole. But for low-income peo-
ple there is no donut hole. The bill
guarantees all 6 million dual eligibles
access to prescription drugs.

Under our conference report, dual eli-
gibles will have better access through
Medicare, especially since State Med-
icaid programs are increasingly impos-
ing restrictions on patients’ access to
drugs, and that is what brings about
greater inequity from State to State.
Since States are in a budget crunch,
forced to do that, some dual eligibles
might be treated less generously in one
State as opposed to another, but when
they are all under the Federal Medi-
care Program, that will not be the
case.

Further, States have the flexibility
to provide coverage for classes of
drugs, including over-the-counter
drugs, that are not now covered by the
Medicare Program. This bill ensures
appeal rights for dual eligibles. Under
the agreement, dual eligibles will
maintain appeals rights like those in
the Medicaid Program. The dual eligi-
bles are a fragile population and I
think, because of the conference report
as opposed to either bill in its original
form, they are taken care of better in
this bill. The conference report recog-
nizes and provides generous coverage
to these 6 million people.

I hope we can take the summation of
the AARP when they said this bill ‘“is
a historic breakthrough and [an] im-
portant milestone in the Nation’s com-
mitment to strengthen and expand
health security for its citizens. . . .” I
hope that will be conceived or consid-
ered as a toning down of the partisan
opposition to this legislation.

I reserve the remainder of my time
just in case some colleagues come over.
I have more to say, but I will say it
later if other colleagues don’t show up,
so I yield the floor.

TITLE XI

Mr. KENNEDY. Mr. President, I op-
pose the Medicare bill before the Sen-
ate, but I want to express my under-
standing of the refinements of the
Hatch-Waxman Act found in Title XI of
the Medicare bill now before the Sen-
ate. I was deeply involved in the nego-
tiations of these provisions in the con-
ference. The Hatch-Waxman Act, which
passed in 1984, reflects efforts by the
Congress to promote two policy objec-
tives: to encourage brand-name phar-
maceutical firms to make the invest-
ments necessary to research and de-
velop new drug products, and to enable
competitors to bring cheaper, generic
copies of those drugs to market as
quickly as possible.

The Hatch-Waxman Act has worked
very well for almost 20 years. It has
provided the incentives necessary to
bring the many medicines to market
that have so transformed the shape of
modern medical practice. And it has
brought generic drugs to market faster
than ever, saving consumers billions of
dollars.

As the Federal Trade Commission
has shown, however, in recent years
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both brand-name and generic drug
companies have exploited certain as-
pects of the Hatch-Waxman Act to
delay generic competition. The
changes to the Hatch-Waxman Act
found in Title XI represent refinements
to the present system that will stop
these abuses, will restore the original
balance the law intended, and will en-
sure Americans more timely access to
affordable pharmaceuticals.

Most significantly, the Hatch-Wax-
man provisions in this bill limit brand-
name drug companies to only one 30-
month stay of approval of generic
drugs. This change will stop the mul-
tiple, successive 30-month stays that
the Federal Trade Commission identi-
fied as having delayed approval of ge-
neric versions of several blockbuster
drugs and cost consumers billions of
dollars.

It also restructures how the 180-day
generic exclusivity provisions work.
The 180-day exclusivity gives a generic
company 180 days during which it is
the only generic competitor to the
brand drug. The exclusivity is a very
valuable incentive for generic compa-
nies. The exclusivity encourages ge-
neric companies to challenge patents
that are likely invalid or not infringed
and, because it goes to the first generic
applicant to challenge a brand-name
drug patent, it encourages challenges
of those patents as soon as possible.
These incentives mean that consumers
will be able to enjoy the lower prices
provided by generic companies sooner
rather than later.

The Federal Trade Commission re-
ports that the exclusivity has at times
been parked through collusive agree-
ments between brand and generic com-
panies. Parking the exclusivity has
blocked other generic companies from
getting to market and has cost con-
sumers billions of dollars. The Hatch-
Waxman provisions in this bill are in-
tended to prevent parking of the exclu-
sivity. It does this by providing for sev-
eral situations in which a generic com-
pany with the exclusivity forfeits the
exclusivity, clearing the way for other
generic companies to bring their prod-
ucts to market.

The Hatch-Waxman provisions in this
bill also make the exclusivity available
only with respect to the patent or pat-
ents challenged on the first day generic
applicants challenge brand drug pat-
ents, which makes the exclusivity a
product-by-product exclusivity rather
than a patent-by-patent exclusivity,
and the exclusivity is available to
more than one generic applicant, if
they all challenge patents on the same
day.

Mr. SCHUMER. Mr. President, will
the Senator yield for a question?

Mr. KENNEDY. Yes, I will yield to
my friend from New York.

Mr. SCHUMER. Thank you, Mr.
President. Let my just say, before I ask
my question, that I want to thank the
Senator from Massachusetts, and the
senior Senator from New Hampshire,
for their leadership on this issue. The
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Senator from Massachusetts, as chair
of the HELP Committee last year, took
up the generic drug bill authored by
the senior Senator from Arizona and
myself, saw it through the HELP Com-
mittee, and managed its passage by the
full Senate. This year, the senior Sen-
ator from New Hampshire approached
me to work together to come up with
the generic drug bill that served as the
basis for what is in this bill, and he
brought it through the HELP Com-
mittee, offered it as an amendment to
the prescription drug bill in the Sen-
ate, where it was accepted 94-1, and de-
fended it very ably in conference with
the House. So, again, I would like to
thank both distinguished chair and
ranking member of the HELP Com-
mittee for their leadership on this
issue.

Of course, I also want to thank the
senior Senator from Arizona, without
whose leadership over the past several
years we would not be where we are
today on such an important consumer
issue.

As for my question, I understand that
a generic applicant that has the 180-
day exclusivity will forfeit the exclu-
sivity if it has failed to market its
product 75 days after certain events
have happened with respect to itself or
another generic applicant and with re-
spect to each of the patents that gives
the generic applicant its generic exclu-
sivity. Is that correct?

Mr. KENNEDY. That is correct.

Mr. SCHUMER. And am I correct
that one of these events is when ‘“‘a
court enters a final decision” that the
patent is invalid or not infringed by
the drug of the generic applicant?

Mr. KENNEDY. The Senator is cor-
rect.

Mr. SCHUMER. And am I correct
that a final court decision under this
provision includes the kind of court de-
cision recognized in the Teva V.
Shalala opinion?

Mr. KENNEDY. Yes, I very much ap-
preciate your question on this point.
We do intend that a court decision like
the one in the D.C. Circuit’s 1999 deci-
sion in Teva v. Shalala—a decision dis-
missing a declaratory judgment action
for lack of subject matter jurisdiction
because the patent owner has rep-
resented that the patent is not in-
fringed—will count as a court decision
under the new ‘‘failure to market’ pro-
vision. Under the failure to market
provision, the conditions for forfeiture
are intended to be satisfied when a ge-
neric company has resolved patent dis-
putes on all the patents that earned
the first-to-file its exclusivity. After a
court decision such as that at issue in
Teva v. Shalala, the patent owner is es-
topped from suing the generic appli-
cant in the future and the patent dis-
pute is resolved. So these sorts of deci-
sions should be recognized as court de-
cisions under the failure to market
provision.

I'd also like to point out the impor-
tance of the declaratory judgment pro-
visions that are in the Senate bill and
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are retained in modified form by the
conferees in the conference report now
before the Senate. Amendments made
by this bill to both the Federal Food,
Drug, and Cosmetic Act and Title 35
clarify that generic applicants may
bring declaratory judgment acts to en-
sure timely resolution of patent dis-
putes. These provisions authorize a ge-
neric applicant to bring a declaratory
judgment action to obtain a judicial
determination that a listed patent is
invalid or is not infringed if the appli-
cant is not sued within 45 days of hav-
ing given notice to the patent owner
and brand-name drug company that it
is challenging the patent. This clari-
fication of a generic applicants right to
bring a declaratory judgment action is
crucial to ensuring prompt resolution
of patent issues, which is essential to
achieve our goal of speeding generic
drugs to market.

It’s worth pointing out that the
Hatch-Waxman Act has always pro-
vided that patent owners and brand
drug companies can bring patent in-
fringement suits against a generic ap-
plicant immediately upon receiving no-
tice that the generic applicant is chal-
lenging a patent. The declaratory judg-
ment provisions in Title XI of this bill
simply level the playing field by mak-
ing it clear that the generic applicant
can also seek a prompt resolution of
these patent issues by bringing a de-
claratory judgment action if neither
the patent owner nor the brand drug
company brings such a suit within 45
days after receiving notice of the pat-
ent challenge.

Mr. MCCAIN. Mr. President, will the
Senator yield for a question?

Mr. KENNEDY. Yes, I will yield.

Mr. McCAIN. Will the Senator please
explain for me and our colleagues the
purpose of the provision in Title XI
that amends Title 35 to say that courts
must hear declaratory judgment ac-
tions brought by generic applicants?

Mr. KENNEDY. Certainly. The provi-
sion in Title 35 is intended to clarify
that Federal district courts are to en-
tertain such suits for declaratory judg-
ments so long as there is a ‘‘case or
controversy” under Article III of the
Constitution. We fully expect that, in
almost all situations where a generic
applicant has challenged a patent and
not been sued for patent infringement,
a claim by the generic applicant seek-
ing declaratory judgment on the patent
will give rise to a justiciable ‘‘case or
controversy” under the Constitution.
We believe that the only circumstance
in which a case or controversy might
not exist would arise in the rare cir-
cumstance in which the patent owner
and brand drug company have given
the generic applicant a covenant not to
sue, or otherwise formally acknowledge
that the generic applicant’s drug does
not infringe.

The mere fact that neither the pat-
ent owner nor the brand drug company
has brought a patent infringement suit
within 45 days against a generic appli-
cant does not mean there is no ‘‘case or
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controversy.” The sole purpose of re-
quiring the passage of 45 days is to pro-
vide the patent owner and brand-name
drug company the first opportunity to
begin patent litigation. Inaction within
the 45-day period proves nothing, as
there are tactical reasons why a patent
owner or brand drug company might
refrain from bringing suit on a patent
within 45 days.

For example, the brand drug com-
pany might have several patents listed
in the Food and Drug Administration’s
Orange Book with respect to a par-
ticular drug. It could be in the com-
pany’s interest to bring suit within 45
days on one patent and to hold the oth-
ers in reserve. The suit on one patent
would automatically stay approval of
the generic application until the law-
suit is resolved or the 30 months
elapses. Holding the other patents in
reserve would introduce uncertainty
that could discourage generic compa-
nies from devoting resources to bring
the generic drug to market and that
would give the brand drug company a
second opportunity to delay generic
competition by suing the generic com-
pany for infringement of the reserved
patents after the resolution of the ini-
tial infringement suit.

Or for patents on which no 30-month
stay is available, the brand drug com-
pany could sit back to create uncer-
tainty and similarly delay generic
entry by delaying resolution of those
patents. Or when generic applicants are
blocked by a first generic applicant’s
180-day exclusivity, the brand drug
company could choose not to sue those
other generic applicants so as to delay
a final court decision that could trig-
ger the ‘“‘failure to market’ provision
and force the first generic to market.

In each of these and in other cir-
cumstances, generic applicants must be
able to seek a resolution of disputes in-
volving all patents listed in the Orange
Book with respect to the drug imme-
diately upon the expiration of the 45-
day period. We believe there can be a
case or controversy sufficient for
courts to hear these cases merely be-
cause the patents at issue have been
listed in the FDA Orange Book, and be-
cause the statutory scheme of the
Hatch-Waxman Act relies on early res-
olution of patent disputes. The declara-
tory judgment provisions in this bill
are intended to encourage such early
resolution of patent disputes.

Mr. MCCAIN. Mr. President, will the
distinguished Senator yield?

Mr. KENNEDY. Yes, I will yield.

Mr. McCAIN. Mr. President, I'd like
to ask the Senator if it is the intent of
this legislation that the declaratory
judgment provisions in this bill, in par-
ticular, the change to Title 35, will be
available immediately to help generic
drug applicants who are now in federal
court seeking declaratory judgments
that listed drug patents are invalid or
are not infringed by their product?

Mr. KENNEDY. I agree with the dis-
tinguished Senator from Arizona. It is
clearly our intent that, under these

X
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provisions, courts considering jurisdic-
tional challenges to declaratory judg-
ment actions brought by generic drug
companies should apply the standards
set forth in this bill to such challenges
in any case pending (either in the trial
court or on appeal) at the time of en-
actment in order to resolve patent
issues as soon as possible and to clear
the way for quicker generic entry.

Mr. McCAIN. I thank the Senator for
his answer and for his leadership on
these issues. His experience and tech-
nical expertise have been invaluable. I
would also like to thank my friend, the
senior Senator from New York, who
has worked with me these many years
on this legislation. His dedication to
American consumers and his commit-
ment to restoring fairness to the drug
industry must be commended. The sen-
ior Senator from New Hampshire must
also be recognized for leadership on
this issue in his committee, in the Sen-
ate, and in the conference on this bill.
I would also like to thank the staffs of
all three of these Senators, who have
worked tirelessly on behalf of this
issue. I ask unanimous consent that a
letter from Chairman Muris of the Fed-
eral Trade Commission about the value
of the declaratory judgment provision
in Title 35 be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FEDERAL TRADE COMMISSION,
Washington, DC, October 21, 2003.
Hon. JUDD GREGG,
Hon. EDWARD M. KENNEDY,
Senate Committee on Health, Education, Labor,
and Pensions, Washington, DC.

DEAR CHAIRMAN GREGG AND RANKING MEM-
BER KENNEDY: In written testimony sub-
mitted to the Senate Judiciary Committee
on August 1, 2003, for a hearing entitled, ‘‘Ex-
amining the Senate and House Versions of
the ‘Greater Access to Affordable Pharma-
ceuticals Act,””” the Federal Trade Commis-
sion commented on both the Senate and
House-passed bills that reform the Hatch-
Waxman generic drug approval process. The
reforms are nearly identical to recommenda-
tions contained in the FTC’s July 2002 study
entitled, ‘‘Generic Drug Entry Prior to Pat-
ent Expiration.”

I understand that one particular provision
contained in the Senate-passed version is of
particular interest now on the bills proceed
through the conference process. Specifically,
the Senate bill adds a provision clarifying
that if a brand-name company fails to bring
an infringement action within 45 days of re-
ceiving notice of an abbreviated new drug ap-
plication (ANDA) containing a paragraph IV
certification, the generic applicant can bring
a declaratory judgment action that the pat-
ent is invalid or not infringed. Without com-
menting on the provision’s constitutionality,
the Commission has stated that ‘‘the Senate
provision may help ensure that a federal
court has subject matter jurisdiction to re-
solve the patent issues.”

While I defer to others as to the constitu-
tionality of the Senate provision, I note that
a court’s dismissal of a declaratory judgment
action for lack of controversy may resolve
uncertainty concerning whether a generic
product infringes a brand-name company’s
patent. It also can reduce the incentives for
the brand-name company and the first ge-
neric applicant to park the 180-day exclu-
sivity. Without the right to seek a declara-
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tory judgment, a subsequent generic appli-
cant that develops a clearly non-infringing
product cannot trigger the first generic ap-
plicant’s exclusivity because the subsequent
generic applicant will not be sued for patent
infringement by the brand-name company. If
the brand-name company and the first ge-
neric applicant agree that the generic will
not begin commercial marketing, then the
180-day exclusivity becomes an absolute bar
to any general entrant. Moreover, speedier
resolution of patent infringement suits will
redound to the benefit of consumers by re-
solving any possible uncertainty that pre-
vents a generic applicant from marketing its
products. If also will allow for the simulta-
neous running of the periods for FDA ap-
proval and for the resolutions of patent in-
fringement issues.

For these reasons, I believes the declara-
tory judgment provision in the Senate-
passed bill would be a useful mechanism to
reduce uncertainty in the Hatch-Waxman
process and potentially could speed access of
generic drugs to consumers.

Sincerely,
TIMOTHY J. MURIS.

Mr. BAUCUS. Mr. President, one of
the criticisms that some have raised
about the conference report is the pro-
vision that prevents the Department of
Health and Human Services Secretary
from interfering in the negotiations be-
tween private prescription drug plans,
drug manufacturers, and pharmacies.

Mrs. FEINSTEIN. Yes, we have heard
this criticism often during the debate.
And I believe it is important to clarify
that this bill will ensure that seniors
pay less for prescription drugs than
they pay today.

Mr. BAUCUS. I also believe it is im-
portant that we clarify the purpose of
the non-interference language. This
language is not intended to pad the
pockets of drug manufactures. It is not
intended to pad the pockets of the in-
surance companies.

Mr. GRASSLEY. The purpose of this
bill is to ensure that Medicare bene-
ficiaries get the benefit of negotiated
discounts that the private sector is
able to achieve. We want seniors, who
today pay the highest prices, to have
access to discounted prices. And we
also don’t want to see the situation we
have today with Part B covered drugs.
Isn’t it true that the Federal Govern-
ment dramatically overpays for the
drugs that are currently covered under
Medicare today?

Mr. BAUCUS. Yes, that is true. The
HHS Inspector General has been urging
Congress to end these overpayments
for years. The conference report ad-
dresses these overpayments, while en-
suring fair reimbursements for
oncologists and other affected physi-
cians to ensure that patient care re-
mains unaffected. Moreover, I think it
is important that members of Congress
understand the strong consumer pro-
tections that are in place to ensure
that they receive access to an afford-
able drug plan, one that provides ac-
cess to the prescription drugs that they
need.

Mrs. FEINSTEIN. Isn’t it also true
that if a plan chooses to use a for-
mulary, it must include at least two
drugs in each therapeutic category or
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class, unless the category or class only
has one drug and that the plan must
use pharmacy and therapeutic commit-
tees that consist of practicing physi-
cians and pharmacists to design their
formularies?

Mr. BAUCUS. Yes, this is true. It is
also true that the Secretary is pre-
vented from approving a drug plan that
charges too high of a premium. The
premium must reasonably and equi-
tably reflect the costs of the benefits.

Mr. GRASSLEY. Isn’t this require-
ment the same standard that applies to
the Federal Employees Health Benefits
Plan?

Mr. BAUCUS. Yes, the same one. And
I think it is also important to note
that conference report has a require-
ment for a Government-backed fall-
back plan if fewer than two plans are
available. This Government-backed
plan is required to negotiate prices
with drug manufacturers. And if the
fallback plan is unable to negotiate
good discounts on its own, then the
Secretary will be able to intervene as
appropriate to negotiate to achieve
lower prices.

Mrs. FEINSTEIN. In addition, I also
think it is important to note that the
Congressional Budget Office has esti-
mated that the net price increase for
prescription drugs under this bill will
be 3.5 percent. CBO also found that
drug plans bearing full statutory risk
levels are estimated to produce an
overall higher cost savings of 20 to 25
percent for prescription drugs under
this bill, as compared to the 12 to 15
percent that CBO believes is achieved
by private prescription benefit man-
agers today. According to CBO, pre-
scription drug prices would be cheaper
under this bill. I would like my col-
leagues to know that should CBO’s es-
timates of the higher savings by drug
plans in this bill prove to overestimate
prescription drug savings to seniors, I
intend to introduce legislation that
will provide seniors with lower drug
prices.

Mr. GRASSLEY. Yes, CBO estimates
that under the conference report sen-
iors will be offered average greater sav-
ings under the Senate bill. The price
for prescription drugs will almost cer-
tainly be lower than the prices seniors
who do not have drug coverage pay
today.

COMPANY-OWNED LIFE INSURANCE

Mr. CONRAD. Mr. President, I rise to
engage the chairman of the Finance
Committee in a colloquy regarding
pending committee action with respect
to the tax treatment of company-
owned life insurance, COLI. Let me
again express my appreciation for the
efforts the chairman made on October 1
in securing the committee’s unanimous
consent to conduct a hearing on issues
surrounding COLI and to mark up a
COLI provision shortly thereafter.

Mr. GRASSLEY. I thank the Sen-
ator.

Mr. CONRAD. I welcomed the oppor-
tunity the chairman provided in the
committee hearing on COLI that oc-
curred on October 23. By the end of
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that hearing, I believe committee
members had a solid grasp of the legiti-
mate problems that still remain after
the numerous legislative reforms of
COLI over the last 20 years.

Mr. GRASSLEY. I agree. The hearing
was informative and prepared the com-
mittee to come to an agreement on the
reforms that ought to take place.

Mr. CONRAD. Since the hearing, the
chairman and I have worked toward
the development of a COLI proposal
that would garner the support of the
broadest possible consensus in the com-
mittee and in the full Senate. I believe
that last week we were close to an
agreement on a proposal that re-
sponded to every legitimate criticism
of COLI heard during the course of the
October 23 hearing.

I regret that the crush of Finance
Committee legislation on the Senate
floor in October and November has so
far prevented the chairman from sched-
uling a markup. Unfortunately, it is
now clear that the markup agreed to
on October 1 cannot before the end of
this session of Congress.

Mr. GRASSLEY. I share this regret.
Let me pledge to have this markup on
a COLI provision at the Finance Com-
mittee’s first opportunity in 2004. I
look forward to completing the action
we began in October.

CANCER CARE REIMBURSEMENT

Mrs. FEINSTEIN. Mr. President, the
Medicare conference report, which in-
cludes a reform of the Part B drug pay-
ment system, includes significant pay-
ment reductions to providers of cancer
care. I understand that Senator GRASS-
LEY does not intend for these payment
reductions to force efficient cancer
clinics to close, jeopardizing access to
care for thousands of cancer patients.

Mr. GRASSLEY. That is correct,
Senator. The Medicare conference
agreement contains a number of sig-
nificant reforms, which will save bil-
lions of dollars in overpayments from
Medicare covered drugs, while also sub-
stantially increasing payments to phy-
sicians. I intend to preserve continued
access to high-quality cancer care.

Mrs. FEINSTEIN. Many physicians
depend on overpayments on Part B
drugs to make up for inadequate prac-
tice expenses. Is it the intent of the
Senator from Montana that physicians’
practice expenses will be increased suf-
ficient to ensure access to care?

Mr. BAUCUS. Yes, that is my intent.
And I am committed to monitoring
this new payment system as it is im-
plemented, in order to ensure access to
high-quality cancer care.

Mrs. FEINSTEIN. Is it the intent
that if this new payment system does
not suffice to ensure access to care,
that you will revisit the system and re-
vise the payment methodology?

Mr. BAUCUS. That is correct.

Mrs. FEINSTEIN. Finally, it is my
understanding that practice expense
increases for oncology are expected to
be about $500 million in 2004, $600 mil-
lion in 2005, and $560 million in 2006, as
shown in the summary which I will
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submit for the RECORD. Is it your un-
derstanding that the payment expense
increases will allow efficient cancer
care providers to continue serving can-
cer patients and not close their doors?

Mr. GRASSLEY. Yes. I would also
note that the Senator from Kansas, Mr.
BROWNBACK, has some concerns over
this issue. He has been a forceful advo-
cate for the oncology community. And
while I think the package for cancer
care is a fair one, I understand that he
has some concerns.

Mr. BROWNBACK. I thank the chair-
man, both for his commitment to this
legislaiton and for keeping my staff
and me informed throughout the draft-
ing of these provisions. I would note
that from the time he first spoke on
this issue during consideration of the
tax bill the chairman has expressed his
intent to, ‘‘ensure that seniors and
their caregivers have adequate pay-
ment for, and continued access to, im-
portant cancer therapies.”” I would ask
of the chairman, is it his intent that
the changes to outpatient drug reim-
bursement in Sections 303 and 304 of
this bill will not have a significantly
adverse impact on access to cancer
treatment?

Mr. GRASSLEY. The Senator from
Kansas is correct. My commitment to
cancer patients has not changed. In-
deed, according to estimates from the
Congressional Budget Office, this bill is
expected to actually increase net pay-
ments to oncologists in 2004. Also, CBO
estimates that the new Average Sales
Price Reimbursement model, when
coupled with the changes in practice
expense reimbursement, will amount to
net reductions to cancer care of $4.2
billion over the next 10 years.

Mr. BROWNBACK. I would like to
thank my friends for the progress that
was made in the conference. The bill
passed by the Senate several months
ago contained a net cut of $16 billion as
a result of Part B drug payment re-
forms. The reduction in the Conference
report before us is now $11.4 billion.

However, I would also note to my
friend from Iowa that the Secretary of
Health and Human Services is given
the discretion to reduce reimburse-
ments further based on studies
preformed by the Inspector General of
the Department. I would ask my friend
if it was the intent of the conferees
that any future adjustments to the re-
imbursements be based on average of
prices available to and paid by a wide
range of physicians in the marketplace.

Mr. GRASSLEY. The Senator is cor-
rect.

Mr.
friends.

Mrs. FEINSTEIN. I ask unanimous
consent to print the following in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MEDICARE CONFERENCE REPORT CANCER CARE
CHANGES

Payments for Part B drugs are currently

based on Average Wholesale Price (AWP).

BROWNBACK. I thank my
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The difference between the AWP and the ac-
tual sales price often results in a profit to
providers when they administer such drugs.
For example, an oncologist may buy a chem-
otherapy agent, called doxirubicin, for about
$10.00, while Medicare’s reimbursement for
that same dose was approximately $42.00, re-
sulting in a profit to the physician of $32.00.
Because beneficiaries must pay 20% co-pay-
ments on Medicare covered drugs, bene-
ficiaries are paying $8.40 for a dose of
doxirubicin. That is 20% of the $42.00, rather
than 20% of the $10.00 that the oncologist
paid for the drug, which is $2.00. The HHS In-
spector General estimated that inflated
AWPs caused beneficiaries to pay an extra
$175 million in coinsurance in 2001.

The Medicare conference agreement re-
forms the Part B drug payment system, sav-
ing $4.2 billion from the oncology specialty
over the 10-year period 2004-2013. This reform
is effected mostly by using an Average Sales
Price (ASP) system, which accounts for the
true costs of these drugs. An additional $7.3
billion is saved by applying these reforms to
other physician specialities. Most of these
savings occur in the later years of the budget
window. Under the Medicare conference
agreement, oncologists will recieve an ap-
proximate $100 million increase in payments
in 2004, net of reductions in reimbursement
for Part B drugs.

Following is an estimated overview of
what oncologists will receive in increased
practice expense payments, starting in 2004.

2004: Approximately $500 million increase
in practice expense (increase to oncology in
2004, net of drug payment reductions, is
about $100m).

2005: ASP+6%; approximately $600 million
increase ($200m for Average Sales Price+6%,
$400m increase in practice expense).

2006 and thereafter: ASP+6%; approximate
$560 million increase ($200m for Average
Sales Price+6%, $360m increase in practice
expense).

FORMULARIES FOR MEDICARE BENEFICIARIES

LIVING WITH HIV/AIDS

Mrs. FEINSTEIN. Mr. President, I
am concerned about the impact the
Medicare conference report will have
on low-income Medicare beneficiaries
who are living with HIV/AIDS. I have
heard a lot of opposition to this bill
from the HIV/AIDS community. My
concern is with their access to drug
treatment therapy under the Medicare
prescription drug benefit. Is it your un-
derstanding that the Medicare con-
ference report will not prevent low-in-
come Medicare beneficiaries who are
living with HIV/AIDS from getting all
the drugs they need through Medicare
Part D?

Mr. BAUCUS. That is correct, Sen-
ator. One of the things I am particu-
larly proud about in this bill is the
strong beneficiary protections that will
ensure that all Medicare beneficiaries
get access to the appropriate medicine
they need. You know, Senator GRASS-
LEY, that there are certain diseases and
conditions—like AIDS, and epilepsy—
where having access to just the right
medicine is especially important.

Mr. GRASSLEY. I did know that, and
I know that certain mental illnesses
also fall in that category. This bill con-
tains a number of protections for peo-
ple who need exactly the right medi-
cine for them.

Mrs. FEINSTEIN. Victims of HIV/
AIDS are somewhat unique since the
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treatment for HIV/AIDS varies with
the individual. To be clear, no low-in-
come Medicare beneficiaries who have
HIV/AIDS will be denied access to the
drugs they need in Medicare Part D?

Mr. BAUCUS. Exactly. The bill asks
the US Pharmocopeia to develop model
formularies with therapeutic classes
that can’t be gamed. Then we require
drug plans to offer at least two drugs
in each therapeutic class. And for
drugs that treat AIDS, epilepsy, or
mental illness, we would expect that
plans would carry all clinically appro-
priate drugs.

Mr. GRASSLEY. I agree. And I am
pleased with the backup protections in
this bill. That if a plan doesn’t carry or
doesn’t treat as preferred a drug needed
by, say, a person with AIDS, a simple
note from a doctor explaining the med-
ical need for that particular drug could
get that drug covered.

Mrs. FEINSTEIN. Will that apply to
all covered drugs required by a person
with HIV/AIDS and in all cases?

Mr. BAUCUS. That is correct. These
beneficiary protections are crucial for
these vulnerable Medicare bene-
ficiaries. I would expect that the Sec-
retary will take into account their spe-
cial medication needs when he writes
regulations on this provision and when
he is evaluating plan bids. If a plan
can’t adequately ensure all of the prop-
er medication for beneficiaries living
with HIV/AIDS, epilepsy, and certain
mental illnesses, that plan should not
be doing business with Medicare.

Mr. GRASSLEY. I agree with my
good friend.

Mrs. FEINSTEIN. I would like to
quote from a letter I received from
Secretary of Health and Human Serv-
ices Tommy Thompson, the full text of
which I will include for the RECORD.
Secretary Thompson says, ‘‘I would not
approve a plan for participation in the
Part D program if I found that the de-
sign of the plan and its benefits, in-
cluding any formulary and any tiered
formulary structure, would substan-
tially discourage enrollment in the
plan by any group of individuals. If a
plan, however, complies with the USP
guidelines then it would be considered
to be in compliance with this require-
ment. Thus, if a plan limited drugs for
a group of patients (individuals living
with HIV/AIDS) it would not be per-
mitted to participate in Part D.” Sec-
retary Thompson goes on to say,
“Under the Conference Report, the ben-
eficiary protections in the Medicare
drug benefit are more comprehensive
than the protections now required of
State Medicaid programs. This will en-
sure access to a wide range of drugs.
For example, there are extensive infor-
mation requirements so that bene-
ficiaries will know the drugs the plan
covers before they enroll in the plan.
Beneficiaries can also appeal to obtain
coverage for a drug that is not on their
plan’s formulary if the prescribing phy-
sician determines that the formulary
drug is not as effective for the indi-
vidual as another drug, or if there are
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adverse effects. As a result, access to
all drugs in a category or class will be
available to a beneficiary when need-
ed.”

Is this your understanding as well?

Mr. BAUCUS. Absolutely.

Mr. GRASSLEY. I agree.

Mrs. FEINSTEIN. I thank the distin-
guished Senators from Montana and
Towa.

I ask unanimous consent to print the
above-referenced letter in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DEPARTMENT OF HEALTH AND HUMAN
SERVICES, OFFICE OF THE ASSIST-
ANT SECRETARY FOR LEGISLATION,
Washington, DC.
Hon. DIANNE FEINSTEIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR FEINSTEIN: Recently, you
have expressed concern with the Conference
Report over access to drugs for individuals
living with HIV/AIDS. Your major concern
appears to be whether or not individuals liv-
ing with HIV/AIDS will have access to all
drugs within a therapeutic class under the
Conference Report and whether or not a Pre-
scription Drug Plan (PDP) could limit the
number of drugs that are covered within a
therapeutic class. You also expressed con-
cern that dual eligible individuals will lose
the coverage that is currently available to
them in Medicaid if they enroll in any of the
new Medicare drug plans.

Let me assure you that in the Conference
Report there are significant safeguards in
place for the development of PDP
formularies to ensure a wide range of drugs
will be available to Medicare beneficiaries.
These plans will have the option to use
formularies but they are not required to do
so. If a plan uses a formulary, it must in-
clude at least two drugs in each therapeutic
category or class, unless the category or
class only has one drug.

I will be requesting the U.S. Pharma-
copoeia (USP), a nationally recognized clini-
cally based independent organization, to de-
velop, in consultation with other interested
parties, a model guideline of therapeutic cat-
egories and classes. In designing this model
it is essential that categories and classes be
established to assure that the most appro-
priate drugs are included on a plan’s for-
mulary. I am confident they will design the
categories and classes to meet the needs of
patients; USP’s work in clinically based and
patient oriented.

Plans will also use pharmacy and thera-
peutic committees that consist of practicing
physicians and pharmacists to design their
formularies. The committees will be inde-
pendent and free of conflict with respect to
the plan. They will have expertise in care for
the elderly and in individuals with disabil-
ities. The committees will also use both a
clinical and scientific basis for making its
decisions relating to formularies.

Further, I would not approve a plan for
participation in the Part D program if I
found that the design of the plan and its ben-
efits, including any formulary and any tiered
formulary structure, would substantially
discourage enrollment in the plan by any
group of individuals. If a plan, however, com-
plies with the USP guidelines then it would
be considered to be in compliance with this
requirement. Thus, if a plan limited drugs
for a group of patients (individuals living
with HIV/AIDS) it would not be permitted to
participate in Part D.

Under the Conference Report, the bene-
ficiary protections in the Medicare drug ben-
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efit are more comprehensive than the protec-
tions now required of State Medicaid pro-
grams. This will ensure access to a wide
range of drugs. For example, there are exten-
sive information requirements so that bene-
ficiaries will know the drugs the plan covers
before they enroll in the plan. Beneficiaries
can also appeal to obtain coverage for a drug
that is not on their plan’s formulary if the
prescribing physician determines that the
formulary drug is not as effective for the in-
dividual as another drug, or if there are ad-
verse effects. As a result, access to all drugs
in a category or class will be available to a
beneficiary when needed.

On the other hand, because of the optional
nature of the Medicaid drug benefit today,
States can drop their drug benefit entirely,
as well as restrict access to their drug plan
through preferred drug lists or prior author-
ization processes. According to the IG, from
1997 to 2001, Medicaid expenditures for pre-
scription drugs grew at more than twice the
rate of total Medicaid spending. This has put
extreme pressures on state budgets and has
led to Medicaid coverage restrictions for
drugs and the use of cost control measures
that will not be used in the Part D program.

For example, eighteen States contain Med-
icaid drug costs by limiting the number of
prescriptions filled in a specific time period,
limiting the maximum daily dosage or lim-
iting the frequency of dispensing a drug.
Some states also limit the number of refills.
In addition, six States have pharmacy lock-
in programs, which require beneficiaries to
fill their prescriptions in one designated
pharmacy.

The new Medicaid benefit will not result in
a loss of coverage for dual eligibles. In fact,
the Conference Report provides generous
coverage to dual eligibles. The Report pre-
serves the universality of Medicare for all el-
igible beneficiaries including those dually el-
igible for both Medicare and Medicaid. Un-
like Medicaid, the new Medicare Part D ben-
efit will provide a guaranteed benefit to all
eligible seniors—a benefit they can count on
without fear of loss of benefits when State
budgets become tight.

Dual eligibles, who currently have full
Medicaid benefits, will automatically be
given generous subsidies and will pay no pre-
mium, no deductible and only minimal cost-
sharing regardless of their actual income,
even though it can be higher than 135 percent
of the Federal poverty level in many cases.

In addition, full dual eligibles with in-
comes under 100 percent of poverty will pay
no premiums, no deductibles, and reduced
copayments of $1 for generic and other mul-
tiple source preferred drugs, and $3 for all
other drugs. Note under current Medicaid
regulations, States can choose to increase
coinsurance to 5%. This is clearly more than
what will be permitted for dual eligibles
under the new Medicare benefit.

Finally, dual eligibles residing in nursing
homes and other institutions only have a
small personal needs allowance. Under Medi-
care, they will be exempt from copayments
altogether.

I hope that this addresses all of your con-
cerns. I look forward to continuing to work
with you on this and other issues related to
Medicare and Medicaid. Please call me if you
have any further concerns.

Sincerely,
ToMMY G. THOMPSON.

Ms. LANDRIEU. Mr. President. I
have been listening to the debate over
the past few days, and I think that a
common theme on both sides of the
aisle has been this is not a perfect bill.
There are those on this side of the aisle
who rightly say that this bill does not
go as far as it could; that it doesn’t
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focus enough of the assistance on low-
income seniors and could do more to
keep employers from reducing or elimi-
nating benefits for their employees.
Others have raised concerns about the
fact that there is a $1,400 ‘‘doughnut
hole” and an overly restrictive assets
test that will mean less help for too
many Americans. There are those on
the other side of the aisle that have
rightly said that this bill does not do
enough to address the long-term sol-
vency issues facing Medicare. They
contend that this $400 billion expan-
sion, without making additional struc-
tural reforms, puts Medicare on an un-
sure footing for the future. It is for
these reasons that Members on both
sides of the aisle have said they will
vote against this bill.

Many maxims have been used over
the past few days to describe the choice
before us. Some have said, ‘A bird in
the hand is worth two in the bush.”
Others have said, ‘“‘Let us not make the
perfect be the enemy of the good.” Still
others have said, ‘“‘Something is better
than nothing.” I have spent the last 25
years in public service, and if there is
one thing I have learned, it is that a
true compromise is one from which no
one side walks away completely happy.
If there is anyone who knows that les-
son better than I, it is the senior Sen-
ator from Louisiana, Senator BREAUX.
I have often said that if there is a deal
to be had, Senator BREAUX will find it.
He has an amazing talent for bringing
two sides together in a way that pre-
serves the key principles of both. I
think he has succeeded in doing that
again here.

Going into the conference, Demo-
crats insisted that the final bill must
include the following: meaningful as-
sistance to low income beneficiaries;
providing Federal assistance to Medi-
care seniors on Medicaid, dual eligi-
bles; strong Government fallbacks; and
real incentives for employers to retain
coverage. The conference agreement
represents major victories in all four of
these key areas.

First, and perhaps most importantly,
beneficiaries with low incomes will get
immediate assistance in paying for
their drugs. The premium, deductible
and coverage gap would be waived for
people earning up to $12,123 a year,
$16,362 per couple. Those making up to
$13,470, $18,180 per couple will not have
to pay a premium or be subject to a
coverage gap and would only have a $50
deductible. What this means in real
terms is that one-third of all Medicare
beneficiaries, over 200,000 of which are
from my State, will get immediate as-
sistance to drugs at little to no cost to
themselves. These are people who
today have no help.

This bill also provides $88 billion in
tax incentives to employers to encour-
age retaining existing retiree drug cov-
erage. CBO estimates those incentives
will greatly diminish the number of
employers who will reduce or eliminate
their coverage because of passage of
this bill. It ensures that all bene-
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ficiaries will have access to drug cov-
erage by providing a strong govern-
ment fallback in the event that private
plans do not provide adequate coverage
in any particular region. Finally, it
provides meaningful support to Medi-
care providers so that they can con-
tinue to care for our Nation’s elderly.

These are major victories. I am, how-
ever, disappointed by some of the pro-
visions that were ultimately included
in this bill, most especially the asset
test. I understand that the asset test in
this bill is fashioned after asset tests
used to determine a person’s eligibility
for Social Security Income (SSI) and
Medicaid. I understand that it is, in
fact, three times as generous as the
asset tests used by those programs.
Yet, in my view, further restricting eli-
gibility for vital Government programs
so as to separate out the near poor
from the poor is a precedent that
should be abolished, not furthered. I
think the American public would be
shocked to learn how restrictive these
asset tests are.

In this bill, if a senior whose income
is less than $12,123 a year has more
than $6,000 in assets, they will no
longer qualify for assistance with their
premiums or deductibles. The pro-
ponents of the asset test claim that
they are necessary to ensure that a
person doesn’t claim to have an income
of $12,123 and at the same time have a
vacation home in Florida and $50,000 in
stocks. But these are not the people
that these asset tests affect. Who they
end up affecting is a widow who is liv-
ing on her husband’s $600 a month So-
cial Security check, but just so hap-
pens to have a $10,000 life insurance
policy or home full of furniture valued
at $3,000. That is just not fair. While I
am not able to change this policy here,
I do intent to work to change it later.

Ten years have passed since this body
was first presented with the need to re-
form Medicare. We have long recog-
nized that the ways of medicine have
changed. Medications and outpatient
services have taken the place of intru-
sive surgeries and long-term hos-
pitalization. We know that Medicare
has not keep pace with those changes
nor does it reflect the current needs of
our seniors. Over the past 10 years, we
have assembled task forces, engaged in
numerous studies, held countless hear-
ings and drafted several legislative pro-
posals, but we have never gotten to
where we are today, at the brink of
passing a bill that will put us on the
path of making reform a reality.

I think we must act now. In a time of
rising deficits, it is unlikely we will
have $400 billion or the political will to
make these improvements any time in
the near future. The seniors in my
State are tired of waiting for the per-
fect bill. If we do not pass this bill this
year, who knows how much more time
will pass before we get to this point. It
certainly won’t be next year. If we had
not reduced our surpluses by giving out
tax cuts, perhaps we could have done
more, but there is no sense in won-
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dering what could have been. What we
need to focus on now is what can be.

One year ago, I was in Louisiana run-
ning for re-election and I promised the
people of Louisiana that while I would
be with the President some of the time
and I would be with the Democratic
caucus some of the time, no matter
what, I would be with the people of
Louisiana 100 percent of the time. This
bill is good for Louisiana. Ultimately,
that is why I support it.

In Louisiana, one out of every two
seniors has no prescription drug cov-
erage. Today, T2-year-old Ethel
Cernigliaro of Homer is one of them.
With only her $727 a month Social Se-
curity check to depend on, Mrs.
Cernigliaro finds a way to pay her util-
ities, buy groceries and still cover the
$300 and more she pays each month for
prescriptions. At this point, Mrs.
Cernigliaro doesn’t know all of the de-
tails of how this Medicare reform will
help her, but she is certain of one
thing: It has got to be better than what
she has now. ‘“I’'ve been following it
closely, and it is certainly encouraging
to know someone is trying to do some-
thing,” she said. This bill means sen-
iors like Mrs. Cernigliaro will no
longer be without assistance for the
drugs they need to maintain their qual-
ity of life and health. She and the
200,000 seniors like her will, in most
cases, pay no more than $5 a prescrip-
tion for their medications. Because of
this reform, no senior citizen in our
State will be without some level of
coverage for prescriptions.

What’s more, this bill will deliver
$5651 million over the next 10 years in
emergency assistance for Louisiana’s
hospitals, most of which are struggling
to keep their doors open. It will pro-
vide $156 million in much needed assist-
ance to Louisiana’s doctors. Without
this assistance, these doctors could no
longer afford to care for Medicare pa-
tients. It will provide $25 billion in help
for our Nation’s rural communities,
many of which are in Louisiana. This
represents the largest, most com-
prehensive rural package ever passed
by Congress. Finally, this bill provides
for much-needed prevention services,
including screening for heart disease
and diabetes, which could have helped
to save the lives of the nearly 10,000
Louisiana seniors who died of these dis-
eases last year.

If this bill does not pass, the people
of my State will go yet another year
without these important interventions.
I, for one, cannot ask them to wait.
Since Medicare was first passed into
law in 1965, it has been amended and
modified hundreds of times. This com-
prehensive reform package is not the
first, nor will it be the last. I look for-
ward to working with my colleagues in
the months and years to come to en-
sure that the Medicare program, and
this new prescription drug benefit, will
be all that it promises to be and more.

Mr. DORGAN. Mr. President, a vote
in favor of this legislation, which is de-
signed to add a prescription drug ben-
efit to Medicare, is a very close call for
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me. There are some positive elements
of this bill, and there are also some
flaws about which I am very concerned.
In weighing the good and the bad, how-
ever, I have decided to support this
bill.

The final legislation will provide
very generous prescription drug cov-
erage for about one-third of the lowest
income senior citizens and disabled
Medicare beneficiaries who live in
North Dakota. For those Medicare
beneficiaries whose incomes are below
150 percent of the poverty level, they
will receive a benefit that will cover
nearly 95 percent of their drug costs.

However, for senior citizens with in-
comes above 150 percent of the poverty
level, this prescription drug benefit
will not be very attractive at all, in my
judgment. There is a $35 per month pre-
mium that will increase over time, a
$250 deductible that will grow to $445
by 2013, and a period of time when sen-
iors’ drug expenditures reach $2,250 and
seniors will still be paying premiums
but have no drug coverage at all. Only
after spending a total of more than
$5,100 would Medicare beneficiaries re-
ceive catastrophic coverage of 95 per-
cent for prescription drugs.

If this prescription drug benefit was a
mandatory program, I would vote
against it. Because it is optional, I
think many senior citizens with in-
comes above 150 percent of poverty will
take a look at the benefit and decide it
is not worth it. The one-third of our
senior citizens with the lowest incomes
will benefit from it.

In addition to providing generous
coverage for the lowest income senior
citizens, the other feature of this bill
that I strongly support are the steps it
takes to offer some fairness in Medi-
care’s payments for rural hospitals,
doctors and other health care pro-
viders.

Hospitals and physicians in rural
States have found that their reim-
bursement rates under Medicare have
put them at a serious disadvantage. If
these lower reimbursement rates were
to continue, the quality and access to
health care delivered to rural citizens
would diminish. Rural hospitals have
to compete for the same doctors and
nurses and use the same sophisticated
medical equipment as urban hospitals,
and yet their reimbursement rates
have been dramatically lower. As a re-
sult, many of our North Dakota hos-
pitals are in real financial trouble.
This legislation begins the process of
establishing some fairness in those re-
imbursement rates, and I strongly sup-
port that.

But there are also a number of provi-
sions in this bill that I think are a mis-
take. First of all, this bill lacks provi-
sions that would begin to contain the
rising costs of prescription drugs. That
is a dramatic failure. For most senior
citizens, the problem with prescription
drugs is the steep rise in the prices of
those prescription drugs. Unfortu-
nately, the majority party bowed to
the pressure of the pharmaceutical in-
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dustry and failed to put any real cost
containment in this bill. That is a seri-
ous mistake.

In addition, this bill includes provi-
sions that have nothing to do with add-
ing a prescription drug benefit to the
Medicare program but that have the
potential to do harm. The Health Sav-
ings Accounts established by this bill
are at best a costly tax shelter for the
wealthy and at worst could drive up
costs for the traditional insurance
market. Likewise, this bill is cluttered
up with subsidies to private insurers
and a phony demonstration program
that adds additional costs to Medicare
and could undermine the Medicare pro-
gram itself if these provisions are not
adjusted in the future.

As I sifted through all of these provi-
sions, I concluded that providing near-
ly total prescription drug coverage for
one-third of our senior citizens with
the lowest incomes is a very important
objective to achieve. Add to that the
improvement in the reimbursement
rates to strengthen rural hospitals and
health care providers, and I believe
that these two features warranted sup-
port for the bill.

Again, this bill is a close call because
I think those who have written it have
created an optional program that is
sufficiently unattractive to many sen-
ior citizens that they will elect not to
sign up for this program.

My hope is that we can lock in the
support in this bill for the nearly one-
third of the senior citizens with the
lowest incomes, address the reimburse-
ment inequity for rural hospitals and
doctors, and then come back in future
legislation and do what should have
been done with the rest of this bill.

That is, we need to add some real
cost containment, fix the drug benefit
so that senior citizens aren’t paying
premiums while they’re getting no cov-
erage, and dump the extraneous provi-
sions that have nothing to do with add-
ing prescription drug coverage to Medi-
care.

In summary, I am not pleased with
this choice, but I know that if we do
not commit the $400 billion that we
have now set aside for Medicare pre-
scription drug coverage in the coming
10 years, that funding may not be
available in the future. And I know
that we may not get another oppor-
tunity to fix the reimbursement rates
for rural hospitals in the near future.

So I will vote for this bill, but I do so
with some real regret because this bill
could have been so much better.

Mr. HOLLINGS. Mr. President, I op-
pose the Medicare Prescription Drug
and Modernization Act.

I remind my colleagues that we have
a national debt that exceeds $6.9 tril-
lion. The legislation currently before
us is part of a budget resolution and
economic plan that will cause our debt
to double over the next 10 years. Make
no mistake about it, we will borrow
every penny to pay this $394.3 billion
bill. How ironic—we are going to bor-
row money from Social Security to pay
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for seniors health care. And what do we
get in return? Spotty drug coverage for
senior citizens, millions of Americans
who will lose their existing coverage,
massive subsidies for HMOs, the first
step toward the destruction of Medi-
care as we know it, and a larger fiscal
noose around the neck of future gen-
erations. We can do much better and
should go back to the drawing board.

Instead of providing seniors with the
stable and affordable benefit they de-
serve, this bill forces seniors to maneu-
ver a complex maze of premiums,
deductibles and copayments for bene-
fits that contain huge gaps in coverage.
On top of their premiums, which will
vary from region to region and plan to
plan, seniors will get no help for the
first $250 of their drug costs, pay 25 per-
cent of costs from $251 to $2,250, pay all
the costs from $2,251 to at least $5,100,
and then pay a fifth of costs above
$5,100. With a breakeven point of $810,
many healthier Medicare beneficiaries
will opt not to participate. Because of
the $2,850 coverage gap, many of the
sickest patients will have to ration
care for months because even though
they continue to pay premiums, they
receive no government assistance. Fur-
thermore, seniors better not get too
comfortable with their prescription
drug coverage. Nearly 3 million of
them with retiree coverage, including
39,000 residents of South Carolina will
lose their coverage. This bill could
force those who participate in the new
Medicare drug benefit to move in be-
tween three separate plans, with three
separate formularies, in 3 years.

It should come as no surprise that
the authors of this convoluted mess
and Karl Rove have decided to wait
until after the 2004 election before this
new benefit starts up and Medicare
beneficiaries see what they are in for.
Conferees could have taken a number
of steps to address these deficiencies.
Instead, they denied the government
the ability to negotiate lower drug
prices on behalf of all Medicare bene-
ficiaries. This will impose a higher cost
on both the taxpayers who foot this
bill and the Medicare beneficiaries who
will have to make higher copayments.
They also created a $12 billion slush
fund the government can use to entice
private plans to participate against
traditional Medicare and diverted $6.7
billion from the amounts saved by
companies that will drop retiree cov-
erage to create tax shelters for wealthy
individuals. These funds could have
been more appropriately spent pro-
viding incentives for companies to con-
tinue retiree coverage or reducing the
size of the ‘“‘doughnut.”

I also believe this bill is the first step
toward the dismantling of Medicare.
The ‘“‘premiums support’’ demonstra-
tion contained in this legislation opens
the door to the privatization of Medi-
care. Seniors in at least six parts of the
country will be forced to either pay
higher premium to remain in the tradi-
tional Medicare system or move into
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an HMO. This is unacceptable. Further-
more, this legislation provides an un-
even playing field between traditional
Medicare and private plans. I have al-
ways felt that if a private plan can
offer a better benefit package to a ben-
eficiary at an equal or lower cost, then
beneficiaries should have the choice of
which plan they want to participate in.
This bill dramatically slants the play-
ing field in favor of private plans. In
addition to a 9 percent higher payment,
private plans will have access to a $12
billion fund to further underwrite their
costs. These actions undermine the tra-
ditional Medicare system generations
of our seniors have come to depend on.

The flimsy prescription drug benefit
and long-term damage done to Medi-
care contained in this legislation does
not warrant its high price tag. I en-
courage my colleagues to defeat this
bill, take up and pass S. 1926 to im-
prove reimbursement for doctors, hos-
pitals and rural providers, and con-
tinue to work toward a meaningful
drug benefit.

Mr. SPECTER. Mr. President, since
Medicare was established in 1965, peo-
ple are living longer and living better.
Today Medicare covers more than 40
million Americans, including 35 mil-
lion over the age of 65 and nearly 6 mil-
lion younger adults with permanent
disabilities.

Congress now has the opportunity to
modernize this important Federal enti-
ty to create a 21st century Medicare
Program that offers comprehensive
coverage for pharmaceutical drugs and
improves the Medicare delivery sys-
tem.

The Medicare Prescription Drug and
Modernization Act would make avail-
able a voluntary Medicare prescription
plan for all seniors. If enacted, Medi-
care beneficiaries would have access to
a discount card for prescription drug
purchases starting in 2004. Projected
savings from cards for consumers
would range between 10 to 25 percent. A
$600 subsidy would be applied to the
card, offering additional assistance for
low-income beneficiaries defined as 160
percent or below the Federal poverty
level. Effective January 1, 2006, a new
optional Medicare prescription drug
benefit would be established under
Medicare Part D.

This bill has the potential to make a
dramatic difference for millions of
Americans living with lower incomes
and chronic health care needs. Low-in-
come Medicare beneficiaries, who make
up 44 percent of all Medicare bene-
ficiaries, would be provided with pre-
scription drug coverage with minimal
out-of-pocket costs. In Pennsylvania,
this benefit would be further enhanced
by including the Prescription Assist-
ance Contract for the Elderly, PACE,
program which will work in coordina-
tion with Medicare to provide in-
creased cost savings for low-income
beneficiaries.

For Medical services, Medicare bene-
ficiaries will have the freedom to re-
main in traditional fee-for-service
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Medicare, or enroll in a Health Mainte-
nance Organization, HMO, or a Pre-
ferred Provider Organization, PPO,
also called Medicare Advantage, These
programs offer beneficiaries a wide
choice of health care providers, while
also coordinating health care effec-
tively, especially for those with mul-
tiple chronic conditions. Medicare Ad-
vantage health plans would be required
to offer at least the standard drug ben-
efit, available through traditional fee-
for-service Medicare.

We already know that there are
many criticisms directed to this bill at
various levels. Many would like to see
the prescription drug program cover all
of the costs without deductibles and
without co-pays. There has been allo-
cated in our budget plan $400 billion for
prescription drug coverage. That is, ob-
viously, a very substantial sum of
money. There are a variety of formulas
which could be worked out to utilize
this funding. The current plan, depend-
ing upon levels of income has several
levels of coverage from a deductible to
almost full coverage under a cata-
strophic illness. One area of concern is
the so-called ‘‘donut hole” which re-
quires a recipient to pay the entire
cost of drug coverage.

As I have reviewed these projections
and analyses, it is hard to say where
the line ought to be drawn. It is a value
judgment as to what deductibles and
what the co-pays ought to be and for
whom. Though I am seriously troubled
by the so-called donut hole, it is cal-
culated to encourage people to take the
medical care they really need, and be
affordable for those with lower levels
of income. Then, when the costs move
into the catastrophic illness range, the
plan would pay for nearly all of the
medical costs.

I am pleased that this bill contains a
number of improvements for the pro-
viders of health care to Medicare bene-
ficiaries. Physicians who are scheduled
to receive cuts in 2004 and 2005 will re-
ceive a 1.5 percent increase over that
time. Moreover, rural health care pro-
viders will receive much needed in-

creases in Medicare reimbursement
through raises to disproportionate
share hospitals and standardized

amounts, and a decrease in the labor
share in the Medicare reimbursement
formula. Hospitals across Pennsylvania
will benefit from upgrades to the hos-
pital market basket update and in-
crease in the indirect medical edu-
cation. Furthermore, the bill will pro-
vide $900 million for hospitals in metro-
politan statistical areas with high
labor costs due to their close proximity
to urban areas that provide a dis-
proportionately high wage. These hos-
pitals may apply for wage index reclas-
sification for three years staring in
2004.

I would not that I do have concerns
with this legislation with regard to
oncological Medicare reimbursement
and the premium support demonstra-
tion project for Medicare Part B cov-
erage. Proposed reductions in the aver-
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age wholesale price for oncological
pharmaceuticals may have a grave ef-
fect on oncologists’ ability to provide
cancer care to Medicare Beneficiaries.
Every Medicare beneficiary suffering
from cancer should have access to
oncologists that they desperately need.
I will pay close attention to the effects
that this provision has on the quality
and availability of cancer care for
beneficiaries and oncologists’ ability to
provide that care. Further, the pre-
mium support demonstration project
for Medicare Part B premiums poses a
concern. Some metropolitan areas may
face up to a five percent higher pre-
mium for fee-for-service care than
neighboring areas. While these provi-
sions remain troublesome, we cannot
let the perfect become the enemy of
the good with this piece of legislation.

The Medicare Prescription Drug leg-
islation has been worked on for many
years. I believe this bill will provide a
significant improvement to the vital
health care seniors so urgently need. I
congratulate the members of the con-
ference committee including majority
leader FRIST, Senator GRASSLEY, Chair-
man of the Finance Committee, and
the ranking member, Senator BAUCUS,
for the outstanding work which they
have done on an extraordinarily com-
plex bill.

Mr. LEAHY. Mr. President, seniors
need and deserve a stronger prescrip-
tion drug bill than this one.

The creation of the Medicare pro-
gram in 19656 was a tremendous accom-
plishment. With Medicare, older Amer-
icans would never again have to face a
terrifying future with no health care
coverage. And since that time, millions
of elderly and disabled citizens have
come to know and trust the quality
health care that Medicare ensures
them. But Medicare’s success is marred
by one significant factor: the lack of
coverage for prescription drugs. When
Medicare was created, prescription
drugs did not hold the pivotal role that
they now have in health care treat-
ment and maintenance. Medical
science has advanced since Medicare’s
charter was enacted, and senior and
disabled Americans have been waiting
a long time for Congress to remedy this
gaping hole in coverage.

We need a meaningful prescription
drug benefit under Medicare, and many
of us have been pushing for years to ac-
complish that. This movement has
steadily grown, and for 6 years we in
this body have been debating and work-
ing toward this goal. In June of this
year the Senate passed a bi-partisan
prescription drug bill that I supported.
I supported that bill—even though I
thought it was weaker than what we
need—because it was a solid start. And
that is why it gives me grave concern
to see the direction this conference re-
port has taken.

We have before us eleven hundred
pages—which we have had little more
than 3 days to examine—that run far
afield of the goal of adding a prescrip-
tion drug benefit to Medicare. It con-
cerns me that some of the provisions in
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this bill—provisions which were never
a part of the bill I supported in June—
will do more harm than good. I know
that many of my colleagues worked
long and hard to produce this bill. I re-
spect their efforts and their best inten-
tions, but Vermonters and Americans
need and deserve far better than this.
We passed a decent bipartisan bill once
before this year. I know that we can do
better than this compromise before us,
and that is why I will be voting no. In-
stead of trying to rush through eleven
hundred pages so that we can go home
for Thanksgiving and adjourn for the
year, I think that we need to keep
working on this important issue until
we get it right.

I am concerned that the measure be-
fore us moves Medicare down the road
of privatization and does not ade-
quately protect the access to the pre-
scription drug benefit of rural seniors
in traditional Medicare. I am con-
cerned that fewer low-income seniors
will be helped with their costs, and it
troubles me that the need to bring
down the ever-escalating costs of pre-
scription drugs has not been addressed
in this bill.

Under the conference agreement, a
significant amount of money—$12 bil-
lion—is set aside in a slush fund for the
Secretary of Health and Human Serv-
ices to entice insurance companies into
Medicare. The conference agreement
also includes a proposal to experiment
with privatization of the Medicare pro-
gram in at least six areas of the coun-
try. This troubling provision could im-
pose increased premiums for millions
of seniors in traditional Medicare, po-
tentially forcing them to leave the pro-
gram that they know and trust. And
making this experiment even worse,
the Federal Government will overpay
private plans—putting Medicare at an
unfair disadvantage—to offer the same
benefits that traditional Medicare cov-
ers for less. Why are all of these extra
payments necessary? If the private in-
surance model is so effective and effi-
cient, why do we need to pay them
more than we pay for traditional Medi-
care? No one can credibly argue that
doing this makes sense.

The reason that we needed Medicare
in 1965, and the reason that we will
continue to need Medicare in the fu-
ture, is because the insurance model
fails elderly and disabled people. It is
not all that complicated. As we get
older we inevitably get sick and we
need to take more trips to the doctor
and to the hospital to manage and
maintain our health. This costs money,
and the insurance companies know
that they lose money when the bills
have to be paid not occasionally, but
frequently. Instead of sending billions
of dollars to insurance companies, it is
far better to use those resources to
strengthen Medicare and to create a
stronger and more reliable prescription
drug benefit run directly by Medicare.

In the earlier Senate bill, I accepted
that we could try this private delivery
model for the prescription drug benefit
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because rural seniors in traditional
Medicare—this is all of the seniors in
Vermont, by the way, because private
plans have chosen not to operate in our
rural state—would be assured of having
a choice of two stand-alone drug plans.
And if those two plans did not exist in
Vermont’s region, then Vermonters in
traditional Medicare would be guaran-
teed access to a standard government
fall back plan. Unfortunately, this es-
sential protection was weakened in the
conference agreement. Instead,
Vermonters will be considered to have
adequate choice—and therefore no ac-
cess to the government fallback plan—
if there is only one stand-alone plan
and one managed care plan. What kind
of choice is that? The choice that
Vermonters in traditional Medicare
will have under that scenario is either
to sign up for that one stand-alone plan
that happens to be offered, or to forgo
the new prescription drug benefit alto-
gether. That doesn’t sound like much
of a choice at all.

I am also concerned about the impact
that this bill will have on low-income
Medicare beneficiaries. It is true that
the bill provides generous subsidies to
low-income seniors, but the earlier
Senate bill covered more people: al-
most one million Americans who would
have had access to a subsidy under that
bill will not receive help with their
premiums, deductible, and cost sharing
under this bill. Three million more
Americans will not qualify for help be-
cause they have minimal savings and
other assets. In Vermont, that amounts
to about seven thousand people who
will be worse off under this agreement
than under the Senate bill. Further-
more, thousands of Vermonters who
currently have prescription drug cov-
erage under the Medicaid program
could end up with less generous cov-
erage under this plan.

The real winner under this agree-
ment is the drug industry. Many ex-
press concern over the high cost of cre-
ating a Medicare prescription drug ben-
efit. I would suggest that we could
have done something very simple to
bring down the cost: We could have
used Medicare’s market power to nego-
tiate lower prices for the medicines the
program will be buying. Instead, this
compromise agreement actually pro-
hibits this common sense approach to
cost containment. Thanks to objec-
tions by the drug industry, provisions
designed to speed low-cost generic
drugs to market were weakened in the
conference agreement. And last, but
certainly not least, the drug industry
prevailed in their efforts to block a
provision to allow Americans access to
lower-priced medicines from Canada.
This is unacceptable. A majority in the
senate voted to allow re-importation
and the House of Representatives over-
whelmingly supported a strong re-im-
portation provision. Somehow, the con-
ference agreement is weaker than ei-
ther provision passed in either body.
How long do we intend to force Ameri-
cans to continue to pay the highest
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prices in the world for their indispen-
sable medications?

It is wrong to have hijacked this bill
as a locomotive to pull the drug indus-
try’s baggage. House leaders have
taken the industry’s side over con-
sumers’ interests on issue after issue.
They have given the industry a veto
over giving Medicare the market lever-
age to bring down costs. They have
done the drug industry’s bidding by
blocking drug reimportation. It is
wrong to pad the drug industry’s wal-
lets at the expense of the seniors of
Vermont and the Nation.

I remain concerned that cuts in pay-
ments for cancer drugs and services—
estimated to be in excess of $11 billion
over the 10-year budget window—
threaten access to cancer care across
the nation and particularly in rural
area. And though the conference agree-
ment does reduce the number of retir-
ees likely to lose their employer-based
coverage as a result of passing this bill
from the Senate level, the Congres-
sional Budget Office still estimates
that close to three million retirees will
lose their coverage. That number is
still far too high and could affect thou-
sands of Vermonters.

Finally, I question why we set aside
$6 billion—money that could be spent
to reduce the troubling gaps in cov-
erage under the prescription drug ben-
efit—to create Health Savings Ac-
counts that have nothing to do with
Medicare and that many analysts pre-
dict will boost the costs of comprehen-
sive employer-based health insurance
across the country.

I do credit this bill with some good
provisions to provide increased pay-
ments to doctors and hospitals, par-
ticularly in rural areas. I fully support
these provisions, but their inclusion
cannot overcome the problems in the
rest of the bill.

I hope that I am proven wrong about
the impact that this bill will have on
the Medicare program and on the help,
or lack thereof, it will provide to Medi-
care beneficiaries. I think we can do
better and that we must do better. As
seniors learn over the course of the
next 2-years what kind of coverage
they will be getting—as they see how
complex the system ad the benefits
are—I predict that they will agree and
that we will be returning to the draw-
ing board very soon on prescription
drugs.

Mr. DOMENICI. Mr. President, thank
you for recognizing me and letting me
speak for a couple minutes.

I wish to thank one individual. We
wonder from time to time about a bill
of this magnitude. We want to be care-
ful when we mention Senators we want
to thank and are grateful toward. But
I don’t have any reluctance on this
one, having been part of the process,
having been part of our distinguished
majority leader’s life in the Senate be-
fore he was majority leader. There is
no doubt in my mind when he came to
the Senate and learned about Medicare,
he made a commitment that he was
going to be part of fixing it.
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I watched this fantastic, talented
man devote his energy and his enthu-
siasm, put the best people one can
imagine around him, and I watched
him lead the maneuvering, the activi-
ties, and the thinking, and I watched
him learn the intricacies of this bill.

I believe if it is done right, history
will have a lot of people we can thank
for the Medicare modernization bill
and the prescription drug bill for our
seniors, but I think there will be one
person who will stand out, and it will
be the distinguished senior Senator
from Tennessee, the majority leader.

He has not been here very long. I re-
member when he arrived. He joined the
Budget Committee, the committee
that I chaired, and he was at the very
end of the committee because he was
the least senior of all members. He
moved up gradually, and then all of a
sudden we all recall what happened,
and he became majority leader.

He carried into that majority leader-
ship, on his shoulders, in his brain, and
in his ability to make commitments,
the idea that there has to be a way to
modernize Medicare and provide pre-
scription drugs.

I do not want to let this record on
this day close without the Senator
from New Mexico—who knows a little
bit about this man, who served with
him, worked with him, and under-
stands him and is appreciative of the
great talent he brought to the Senate
when he joined us—thanking him and
recognizing his particular involvement
in getting this job done.

It just seems as if we go months and
years without any good news, and then
good news comes in bushels. Today we
have a bushel of good news. We passed
this bill that our seniors have been
asking for. It is amagzing, the AARP
supports it, and then the other side of
the aisle, the Democrats who used to
just crave having the AARP on their
side, because the AARP found a bill
that the Democrats don’t like—and I
don’t know whether they don’t like it
because it isn’t theirs or it isn’t good.
I would say it is a tossup from what I
can tell. Part of the Democrats don’t
think it is good, but part of them don’t
think it is good because it isn’t theirs.
They chose now even to blame the
AARP; that there was something nefar-
ious involved in the passage of this bill.

I hope the millions of people in the
AARP understand what the Democrats
are saying. They are truly accusing the
AARP of having a conflict of interest
that would cause them to support leg-
islation that is not good for the senior
citizens of America. That is it in a nut-
shell. It is an absolutely ludicrous ac-
cusation, but it has been done. It has
been done because they saw the tide,
and the tide was going in the direction
they didn’t like but the AARP liked.

Somehow or another, under the lead-
ership of people such as BILL FRIST, Re-
publicans started coalescing around it.
Because of the ability of people such as
CHUCK GRASSLEY and our leader, Demo-
crats joined in and we had some very
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exciting Democratic support. That is
one great big basket of news sitting on
the floor.

Mr. JEFFORDS. Mr. President, I
have listened closely to the debate over
providing prescription drugs and im-
proving other benefits under the Medi-
care Program. This debate has not been
limited to the last few days, as we all
well know. This debate has been waged
for 38 years.

Providing Americans with access to
prescription drugs at an affordable cost
has been one of the most vexing issues
facing Congress in recent years. Many
‘“‘solutions’ have been offered to ‘“‘fix”’
the problems of high cost and lack of
access, and Congress has explored and
debated various approaches. Of these
approaches, providing a Medicare pre-
scription drug benefit is the most im-
portant and perhaps the most chal-
lenging to accomplish.

For years, progress has been delayed
over significant policy differences, not
the least of which was the question of
whether or not the Government could
even afford to create a new and expen-
sive entitlement program. But that
question shifted and our debate this
week wasn’t focused on the question of
whether the Government should pro-
vide a prescription drug benefit but
rather on the details of how to struc-
ture a prescription drug benefit.

Last Congress I had the privilege to
work with several of my Republican
and Democratic colleagues in the Sen-
ate to develop a Medicare drug benefit
program that became a key option in
the ‘“how to’’ debate. Our proposal,
which became known as the tripartisan
effort, embodied the principles that I
believed must be part of a Medicare
drug program.

First, the program must make a uni-
versal benefit available to all Medicare
beneficiaries. It would be unfair to use
much needed medicines as a carrot to
lure seniors into managed care pro-
grams they don’t want. We should also
avoid providing a benefit only to the
poorest of the poor and those with cat-
astrophic costs. Virtually all seniors,
regardless of income, need help to
make their medicines either outright
available or more affordable, and most
have indicated a willingness to pay
their fair share to support the pro-
gram.

Second, the program must be com-
prehensive so that elders would have as
generous a benefit as possible, from
their initial spending to their cata-
strophic costs, and they shouldn’t have
to forego the best medicines for the
cheapest ones just in the name of budg-
et savings.

Third, a Medicare drug benefit must
be affordable for both beneficiaries and
the Government. Seniors should be
able to get the best medicine available
at the best possible price and the Gov-
ernment must derive the best cost sav-
ings through open competition. We
should expect to realize as much sav-
ings in our pharmaceutical purchase
for Medicare as foreign governments
realize today.
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Finally, for a drug benefit to be truly
successful it must be sustainable. It
will do little good to repeat the cata-
strophic failure of years past by begin-
ning a program that we cannot carry
on. That is why this must be a shared
responsibility of beneficiaries and the
Government. A program that combines
seniors’ contributions with a Govern-
ment guarantee will have the best
chance of enduring into the future.

Since last year, I have listened to the
concerns of my colleagues, and I have
weighed those concerns seriously. In
the last few days of debate, I have
given great consideration to the points
raised by my colleagues and good
friends in this body. I acknowledge
their sentiments and I agree that this
is not the bill I would have written if I
had infinite resources to do it. This bill
is not perfect. However, 38 years is just
too long for American seniors to wait.

Turning this legislation away would
have been a missed opportunity to pro-
vide seniors with the most significant
modernization of their Medicare bene-
fits since the program’s inception in
1965. I believe this bill meets these four
standards: It is universal, comprehen-
sive, affordable, and sustainable. Could
it be improved? Certainly. But this
plan is a good compromise. It offers a
respectable and responsible plan within
the budget limitations we faced. It is a
good compromise. I support this bill.

The conference report includes many
significant features for the citizens of
my home State of Vermont. It provides
a sustainable, universal, and com-
prehensive prescription drug benefit to
all 93,000 Medicare beneficiaries in
Vermont.

For 40,000 seniors in Vermont with
limited savings and incomes below
$13,470 for individuals and $18,180 for
couples, the Federal Government will
cover most of their drug costs.

In addition, Medicare, instead of
Medicaid, will now assume the pre-
scription drug costs of 21,767 Vermont
beneficiaries who are eligible for both
Medicare and Medicaid. According to
the Centers for Medicare and Medicaid
Services, this will save Vermont $76
million over 8 years on prescription
drug coverage for its Medicaid popu-
lation.

This bill recognizes the high cost of
providing quality care in rural settings
and finally puts an end to years of un-
fair reimbursement gaps between rural
providers and their urban counterparts.
Specifically, this Medicare package
provides $25 billion for rural providers,
netting $41 million in additional funds
for Vermont hospitals over the next 10
years and $18 million for under-
reimbursed physicians over the next 2
years.

I am also glad Chairman GRASSLEY
and Ranking Member BAUCUS have
worked with me to address another in-
equity in the system. Critical access
hospitals provide care in the some
most underserved regions of Vermont
as is the case throughout rural Amer-
ica. These hospitals are small yet serve
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as critical resources to their commu-
nities.

I am very pleased to see that the con-
ferees retained a provision from the
Senate measure that will allow critical
access hospitals, like the Mount Ascut-
ney Hospital in Windsor, VT, to expand
access to psychiatric and rehabilitative
services to the most vulnerable citizens
in that community.

This bill contains a provision that
will allow us to better understand how
to provide quality health care, culmi-
nating several years of work in concert
with Dr. Jack Wennberg at Dartmouth
to measure care by the quality of pa-
tient outcomes rather than utilization
of resources.

In closing, I especially want to salute
the efforts of Senator BAUCUS, Senator
GRASSLEY, and Senator BREAUX and
the other without whose hard work and
commitment to working through an
agreement we would not have accom-
plished passage of this legislation and
they deserve our accolades. I also
thank several of my other colleagues
who have contributed so much to this
debate over the years. I have worked
for more than 3 years with my good
friends, Chairman GRASSLEY and Sen-
ators SNOWE, BREAUX and HATCH. In
many meetings over many months, we
delved into the details of what came to
be called the tripartisan bill. This has
been one of the finest experiences of
my many years in Congress. I am very
proud to have been a part of that group
and that our efforts led the way to our
success today.

A Dbill such as this is the result of
great effort on the part of many dif-
ferent people who are not elected to
this body but upon whom we all rely. I
would like to recognize the staff mem-
bers who have worked so hard on this
bill and deserve much of the credit for
its successful passage.

On Senator GRASSLEY’s staff: Ted
Tottman, Linda Fishman, Colin
Roskey, Mark Hayes, Jennifer Bell,
and Leah Kegler, and on Senator BAU-
cus’ staff Jeff Forbes, Liz Fowler, Jon
Blum, Pat Bousliman, Kate
Kirschgraber, and Andrea Cohen de-
serve considerable recognition for their
tireless efforts. Catherine Finley, Tom
Geier, and Carolyn Holmes from my
friend Senator SNOWE’s staff; Patricia
DeLoatche and Patricia Knight of Sen-
ator HATCH’s office; and most espe-
cially Senator BREAUX’s legislative di-
rector Sarah Walters and his staff
Michelle Easton and Paige Jennings
deserve enormous credit for this bill.

On my own staff, I particularly want
to recognize the contributions of Sher-
ry Kaiman, Eric Silva, and especially
Sean Donohue who took up the effort
on the tripartisan bill and who has con-
tinued to see it through to today’s suc-
cess. Each and all have worked tire-
lessly to gather the input, analyze the
issues, and build a consensus toward
achieving this final product.

Mrs. SNOWE. Mr. President, today,
we stand at the precipice of oppor-
tunity. Culminating a decade of work,
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we have before us legislation that will
forever change the face of Medicare—
providing every senior in America with
a prescription drug benefit under a
Medicare program that will experience
the largest expansion in its 38-year his-
tory.

We would not have arrived at this
day without the exceptional commit-
ment made by Finance Chairman
GRASSLEY to advance this issue and
meld the considerable political and pol-
icy differences that have marked the
development of this bill. His efforts
were nothing short of Herculean from
the outset, and guided us through a
challenging conference. He, as well as
Ranking Member BAUCUS, have re-
mained committed to the bipartisan
principles that forged the Senate legis-
lation, which garnered the support of
16 members of the Finance Committee,
and a remarkable 76 members of the
full Senate.

I want to recognize the outstanding
leadership of the President—who in
2001 challenged Congress to enact the
Medicare Prescription drug benefit . . .
propounded a set of principles . . . and
has provided strong impetus during
this ‘‘“home stretch” for Congress to
complete our work and send to his desk
legislation he can sign this year. I
know firsthand from my conversations
with the President that this is a cor-
nerstone of his agenda and absent his
driving force we wouldn’t be here
today.

So, too, has the Majority Leader re-
doubled his longstanding and unflag-
ging commitment to enacting into law
a bipartisan bill, moving us ever closer
to that goal. Thanks to the unique con-
fluence of his skills . . . his unparal-
leled knowledge and grasp of the issue

. and his single-mindedness of pur-
pose, more than three quarters of the
Senate came together to support S. 1,
the Senate’s prescription drug bill. And
in bringing us to the eve of final pas-
sage of this conference report, he has
been typically respectful of—and re-
sponsive to—all the wide-ranging con-
cerns and recommendations voiced to
him, and I thank him for his leadership
and for guiding and shaping this proc-
ess to its ultimate and successful con-
clusion.

I also want to extend my apprecia-
tion to my colleagues Senators HATCH,
BREAUX, and JEFFORDS, with whom I've
worked so closely on a prescription
drug benefit over the past 3 years—
they have been stalwarts in this fight
and together we developed the tem-
plate for the ‘‘tripartisan’ proposal
that helped frame the proposal before
us. And certainly no one has more
fiercely championed the cause than an-
other colleague I've joined with in this
battle in the past—Senator KENNEDY—
who I recognize does not support this
conference report, but whose early,
longstanding involvement and pas-
sionate policy advocacy unquestion-
ably built momentum for this issue in
Congress.

Finally, I want to thank my good
friend and colleague, RON WYDEN, with
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whom I began my ‘‘prescription drug
coverage journey’’ almost 6 years ago,
when we developed the first bipartisan
prescription drug coverage bill in the
Senate, which established the prin-
ciples that I believed were critical to
shaping this bill.

We reached across the party isle be-
cause we recognized that only a bipar-
tisan plan could ever ‘‘see the light of
day”’. And we joined forces as members
of the Budget Committee to establish
in the 2001 budget a $40 billion, 5-year
reserve fund. Well, look how far we’ve
now come—from the $370 billion
tripartisan plan developed last year, to
the historic passage of S. 1 in the Sen-
ate this past June.

But I can tell you from my own per-
sonal and professional experience that
Congress’ journey along this road has
never been easy—although it has been
infinitely more arduous for America’s
seniors. The process has borne witness
to a multiplicity of goals and philoso-
phies across the spectrum.

Some have wanted to add a drug ben-
efit to the existing Medicare program
to leverage the purchasing power of 40
million seniors, while others have
sought to use the issue either as a vehi-
cle for the wholesale privatization of
Medicare, or full-scale, Government ad-
ministered benefits.

Some have said we are providing too
great an incentive for people to enroll
in private plans, while others argue we
are starving those very same plans.

And some have argued the benefits
provided in a particular bill are inad-
equate, while others submit that they
are, in fact, too generous and should be
limited to a low-income catastrophic
plan.

Yet, today, we essentially all agree
we are well beyond one question—the
question of need. Therefore, it is im-
perative we acknowledge the reality
that, just as the journey thus far has
been imperiled by the ‘‘slings and ar-
rows’’ of those on all sides of this issue,
it will not become easier with the pas-
sage of time—not when you’re debating
the creation of the largest domestic
program in nominal terms ever.

Not when you’re attempting the larg-
est expansion in the history of the
third largest Federal domestic spend-
ing program.

And not when significant challenges
loom on the horizon such as strength-
ening Social Security and Medicare as
77 million baby-boomers begin to retire
in 2013—all while we face record-setting
Federal deficits.

We did have an optimal window for
positive change just 2%z years ago when
the Congressional Budget office was
projecting surpluses ‘‘as far as the eye
could see”’—about $5.6 trillion through
2011. Now, next year’s deficit alone is
projected at nearly $500 billion. That is
how quickly the tide can turn. That is
how quickly opportunities can be lost.

Just think—a little over a year ago,
the Senate was presented with a choice
between a ‘‘tripartisan’ plan that en-
sured coverage would be available to
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all seniors was comprehensive,
with the maximum benefit possible for
lower-income seniors ... and was a
permanent part of the Medicare pro-
gram—and the alternative, which was
temporary and would have ‘‘sunset”
.. and would have statutorily re-
stricted access to drugs. Talk about
lost opportunities! Indeed, those who
are dissatisfied with what we have be-
fore us today should fondly recall that
tripartisan bill, and lament its unfor-
tunate demise.

So here we are. The conference report
before us is the result of an attempt to
balance the competing viewpoints not
only among Members, but between the
stunningly disparate House and Senate
legislation. The simple truth is, while I
continue to prefer the Senate bill, it is
this conference report upon which we
will vote. And after careful review, I
have concluded that while it isn’t ev-
erything it could be, it isn’t everything
it should be. In the end, millions of
seniors will benefit over the stagnation
of the status quo.

To quote AARP, ‘“Enactment of this
legislation is essential to strength-
ening health security for all Ameri-
cans. This is an important step toward
fulfilling a longstanding promise to
older and disabled Americans and their
families. While this legislation is not
perfect, it will help millions of people,
especially those with low incomes and
high drug costs.”

Margaret Thatcher once said, ‘“You
may have to fight a battle more than
once to win it.” Well, some of us have
been fighting this battle now for nearly
6 years. The bottom line is, we cannot
hold hostage our seniors’ futures to a
political unwillingness to compromise.
And this bill provides us with our best
available opportunity to secure, for the
first time, a legislative foothold that
honors the same basic principles I have
expounded upon since I first came to
this issue—

That, in keeping with the basic te-
nets of Medicare, the prescription drug
benefit must be universal, comprehen-
sive, affordable, voluntary, permanent,
and provide equal benefits across all
plans. And that—like the Senate bill
and the tripartisan proposal before
that—it directs the most assistance to-
ward those seniors with the lowest in-
comes . . . includes a reliable Govern-
ment fallback of last resort ... and
continues to ensure seniors access to,
and the stability of, the traditional
Medicare program. In its totality, this
conference report fulfills all of these
principles.

In evaluating the individual compo-
nents of the package, Mr. President, we
should be mindful of how we arrived at
this destination. As the Senate passed
a bill with overwhelming bipartisan
support, the House passed its bill with
the most razor thin margin of just one
vote—and as we witnessed it passed the
conference by a mere five vote margin,
after an historic three hour vote held
open to secure the necessary votes.

And we see the result in the starkest
terms, reflected in the nature of the
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benefit designed out of necessity by the
conferees. It includes aspects modeled
after each bill—the deductible was set
at the House’s lower level of $250 and
the conferees worked to improve this
proposal by offering a benefit with an
actuarial value higher than the benefit
from both bills. However, in providing
these improvements concessions had to
be made—in doing so the Senate’s
$4,500 benefit cap was lowered to $2,250.
But in the same respect the cost shar-
ing provided under this cap was low-
ered from 50 percent provided for in the
Senate bill to 25 percent. So as you can
see, while not perfect this benefit rep-
resents the art of compromise.

Recognizing that this bill is not per-
fect, I find it imperative to note I was
disappointed to see two provisions that
I oppose are included in the conference
report—means testing of the Part B
premium and indexing of the Part B de-
ductible. The Senate-passed bill did not
include language to means test the
Part B premium and I successfully
fought to defeat efforts on the Senate
floor to add it. Unfortunately, the
House bill did contain this concept and
the conferees chose to include in it the
conference report. And while the Sen-
ate bill did contain language to index
the Part B deductible, I opposed this
provision in the Finance Committee
and had hoped it would be removed by
the conferees.

But in recognizing the flaws of this
proposal, at the same time, the con-
ference report will at least get the fed-
eral ‘‘foot in the door” in providing a
significant level of assistance to the
one-out-of-four Americans who right
now have no coverage whatsoever.
Most seniors—for a $35 monthly pre-
mium—will save 50 percent on their
cost of prescription drugs. For exam-
ple, a senior who spends $3,600 will real-
ize $1,714 annually in savings.

And in examining the assistance pro-
vided to the lowest income, I am re-
lieved to know that the conferees uti-
lized the model set by the Senate bill.
Most critically, in keeping with the
Senate bill, seniors with incomes below
150 percent of poverty who qualify for
one of the low income categories will
not experience a gap in coverage—and
will receive a generous level of assist-
ance. This means that in Maine over
93,450 beneficiaries, or more than 40
percent of the Medicare population,
will receive a generous benefit with no
gap in coverage.

And while the Senate bill may have
extended this coverage to a greater
number of seniors, unlike the Senate
bill, this proposal ensures that all sen-
iors, even the so-called ‘‘dual eligi-
bles’’—those who qualify for both the
Medicare and Medicaid programs—re-
ceive a Medicare drug benefit. This will
“federalize” 47,100 beneficiaries in
Maine and approximately 6 million na-
tionally. This results in a savings of
$161 million over eight years to the
State of Maine. So, while this benefit
does not achieve all that I would like,
it has laid the foundation from which
we can and must build in the future.
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Yet, not only do seniors deserve a
subsidy to help make prescription
drugs more affordable, they should also
have the benefit of choice when it
comes to the coverage they purchase.

Because seniors shouldn’t be limited
in their options for coverage, we ensure
that all seniors will have a choice of at
least two privately delivered drug
plans. Furthermore, all drug plans are
required to offer access to two drugs
from each therapeutic class and cat-
egory. Not only does this provide sen-
iors with options, it helps ensure they
will receive the drug their doctor de-
termines is the most appropriate.

And let us not forget, there was a
time when it was proposed that if sen-
iors desired prescription drug coverage,
they would be obligated to enter an
HMO. Well, thankfully—and appro-
priately—this conference report shuns
the ‘“‘one size fits all” philosophy of
placing all seniors into managed care
and maintains the critical protection
of choice of ensuring seniors can re-
main in the Medicare program. Seniors
absolutely should have the option of
staying where they’re comfortable—
without sacrificing guaranteed and
equal prescription drug benefits.

Still others on the opposite end of
the spectrum have said that the pri-
vately delivered stand-alone drug cov-
erage option is doomed to fail—that
this type of plan doesn’t exist in nature
and insurance companies won’t partici-
pate. However, this conference report
includes key principles developed in
the Senate bill—including risk cor-
ridors, reinsurance and stabilization
accounts—which are intended to build
a stable, productive model that I be-
lieve will attract and keep companies
in the program.

Ultimately, however, there is no way
to guarantee private companies will
deliver services in every region of the
country. Therefore, as we were devel-
oping the Senate bill, many of us who
represent the 12 rural States in which
no Medicare+Choice programs operate
included a fall back of last resort—
which I'm pleased to say is sustained in
this conference report. This key provi-
sion will serve to provide security to
beneficiaries by knowing that no mat-
ter where they live, they will be as-
sured of coverage even when private
plans choose not to participate.

Throughout this debate, concerns
have been voiced that with the enact-
ment of a Medicare prescription drug
benefit some employers will be pro-
voked into reducing coverage that they
offer to their former employees. In-
deed, I have expressed concern about
this issue throughout my six years of
involvement in developing Medicare
prescription drug legislation. And
while I have concluded that we can
take steps to mitigate the problem of
employers ending coverage, I do not be-
lieve we can eliminate it.

That is because this bill is not caus-
ing employers to cease coverage—in
fact, from 1999 to 2002—prior to the en-
actment of a Medicare prescription
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drug benefit—almost 10 percent of em-
ployers stopped offering retiree cov-
erage. So this bill cannot be held re-
sponsible for this problem that exists
regardless of the enactment of this bill.
But we most definitely should use this
bill as an opportunity to help reverse
the trend of the last decade and offer
incentives that will prompt employers
to maintain their retiree benefits.

This conference report takes impor-
tant steps toward alleviating the prob-
lem. Looking back to the development
of the Senate bill, the Congressional
Budget Office estimated that S. 1
would prompt 37 percent of employers
to reduce the drug coverage they offer
to their former employers. In compari-
son, the conference report includes a
combination of options—both policy
and tax incentives—that CBO, and
most importantly employers, believe
will provide incentives strong enough
to encourage the maintenance of pri-
vate sector coverage. It reduces the ex-
pected drop rate from the Senate bill’s
37 percent to 16 percent; this means an
additional 1.6 million seniors will re-
tain their employer-sponsored cov-
erage—seniors who might have lost
this coverage regardless of the outcome
of this bill.

This proposal also takes vitally im-
portant steps to create better balance
within the Medicare program to ensure
that all providers, regardless of where
they are located, receive adequate and
appropriate payments. For too long,
States like Maine, which ranks number
47 in Medicare reimbursement, have
been underfunded simply because they
are rural. This bill, thanks to the lead-
ership and persistence of Chairman
GRASSLEY, finally brings Medicare pay-
ments into equilibrium.

This proposal provides an additional
$25 billion over ten years to help
States, like Maine, receive more equi-
table Medicare payments. Hospitals in
Maine stand to gain an additional $125
million through payment improve-
ments for our Disproportionate Share
Hospitals (DSH), teaching hospitals,
critical access hospitals and rural hos-
pitals. Further, Maine’s rural home
health care providers will see increases
to their reimbursement rates, along
with rural ground and air ambulance
providers to name just a few. And let
us not forget our physicians. This bill
reverses the 4.5 percent reimbursement
cut expected for 2004 and provides an
additional increase to payment rates
for rural doctors, which together total
more than $22 million.

I was especially pleased to have been
able to work with the Chairman to add,
in the Senate Finance Committee, a
provision that would ensure the con-
tinuation of the country’s rural health
care residency training programs. This
provision reiterated the Congress’ in-
tent to allow physicians to volunteer
their time as supervisors of residents,
and allowed programs to use Medicare
funding to support these residents in-
stead of utilizing funding provided by
the community.
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I added this provision in an effort to
protect policy that I worked to include
in the 1997 Balanced Budget Act,
which, for the first time, allowed resi-
dency training programs to place their
trainees outside of hospitals, most
often in rural communities, and re-
ceive Medicare reimbursement. Unfor-
tunately, the Centers for Medicare and
Medicaid Services (CMS) recently tried
to regulate around that law and pro-
hibit programs from utilizing this op-
tion by making it so onerous that pro-
grams instead choose to move the resi-
dents back into the hospital instead of
complying with the agency’s new rules.

While I was able to include the cor-
rective policy in the Senate-passed
Medicare bill, some of the House con-
ferees refused to maintain this critical
Senate provision. But, working with
the Chairman, who recognized the im-
portance of this provision to rural
States, I was able to secure support to
provide a one-year moratorium that
prohibits CMS from taking action
against programs that allow physicians
who supervise residents to volunteer
their time. the provision also calls on
the Secretary of Health and Human
Services to perform a review of this
issue and report to Congress on the im-
pact to rural training programs if phy-
sicians are not allowed to volunteer
their time as a supervisor.

Though the moratorium is helpful, it
does not resolve the issue, and I, there-
fore, will continue to fight on behalf of
these vital programs. I have introduced
as a separate bill, S. 1897, which con-
tains the language from the Senate-
passed Medicare bill that will in fact
protect these programs and ensure
their continued viability.

This bill also includes a key provi-
sion that corrects an inequity that has
disadvantaged millions of Medicare
beneficiaries who suffer from cancer.
This bill directs the Secretary to estab-
lish a 2 year transitional benefit in 2004
and 2005 utilizing at least $200 million
to allow Medicare to cover all available
oral anticancer treatments.

Currently, Medicare provides cov-
erage of a limited number of oral anti-
cancer drugs that originally were
available in intravenous, IV, form.
However, since Congress first expanded
coverage to this limited type of oral
anti-cancer treatments, the technology
has advanced and many of the most in-
novative and effective drugs do not
qualify for coverage because they did
not evolve from the IV form. By includ-
ing in the conference report authority
for CMS to extend coverage to all oral
cancer treatments, we ensure that in
2004 and 2005, prior to implementation
of the comprehensive prescription drug
benefit, seniors will have access to the
best treatment options available.

The conference report before us, in-
cludes another noteworthy improve-
ment to the Medicare program, one
that will help make an important tool
in the fight against breast cancer more
accessible for women—diagnostic mam-
mography. This year alone, 211,300
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women in the U.S. will be diagnosed
with invasive breast cancer, and al-
most 40,000 will die from the disease.
Yet, the FDA reports that the number
of mammography facilities closing now
number over 700 nationwide. These clo-
sures have led to longer waiting peri-
ods for women scheduling annual and
follow-up mammography visits which
could lead to delayed diagnosis and de-
layed treatment. This is not accept-
able.

The bill before us includes provisions
closing the gap between the Medicare
reimbursement and the actual cost of
diagnostic mammography by removing
the reimbursement of diagnostic mam-
mography performed in a hospital set-
ting from the Ambulatory Payment
Classification and placing the proce-
dure in the Medicare Fee Schedule.
This would bring the hospital technical
number closer to the actual cost of the
procedure, thus reducing the financial
disincentive for hospitals to continue
these services.

Having been the lead Republican co-
sponsor of this bill for a number of
years, I am pleased the conference re-
port before us today seeks to turn the
tide on these closures as too many im-
aging facilities can no longer afford to
offer these procedures due to low Medi-
care reimbursement.

One million additional women be-
come age-eligible for screening mam-
mography each year. This action will
help ensure that these women will have
access to the screening they need to de-
tect and combat this disease earlier
and, hopefully, with less invasive pro-
cedures. This inexpensive provision in
the Medicare conference report could
save countless lives, and I am pleased
that it will be enacted into law along
with the rest of this bill.

Finally—and fortunately—this con-
ference report unquestionably rep-
resents the end of the House bill’s
open-ended efforts to move Medicare
toward a national, privatized system
through an untested, untried policy
known as ‘“‘premium support” that
could have led to the patchwork deliv-
ery of health care that existed prior to
the creation of Medicare in 1965.

This approach would have fostered
wild fluctuations in premiums for the
traditional Medicare program. Where-
as, incredibly, Medicare now provides
all seniors the same benefit for the
same premium, under this proposal
premium variations would have oc-
curred not just from State to State,
but within a State and even within a
congressional district!

And you don’t have to take my word
for it. According to the Centers for
Medicare & Medicaid seniors living in
Miami, FL, would pay $2,100 a year for
traditional Medicare, compared to $900
that seniors would pay in Osceola for
the same benefit. And when you com-
pare this to North Carolina, the vari-
ation from State to State grows even
wider with Rowan County, North Caro-
lina paying just $750 for traditional
Medicare. So let there be no mistake,



November 25, 2003

this House-backed provision was a full
frontal assault on traditional Medi-
care. Yet, according to CBO, this pro-
posal that supporters touted as the
savior of the program ultimately would
have saved Medicare less than $1 bil-
lion.

I happen to believe that prescription
drug legislation should be about pro-
viding seniors with a drug benefit. And
while we certainly can consider and in-
corporate new policies that improve
and enhance the underlying program.
The drug benefit should not be used as
what someone appropriately described
as a ‘“‘Trojan Horse” to open the door
to the privatization of Medicare.

I ask unanimous consent that this
letter, as well as another letter my col-
leagues and I sent in October, and an
editorial from the Bangor Daily News
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CONGRESS OF THE UNITED STATES,
WASHINGTON, DC, NOVEMBER 13, 2003.
Hon. BILL FRIST,
Majority Leader, U.S. Senate,
Washington, DC.

DEAR LEADER FRIST: It has come to our at-
tention that leadership is considering the in-
clusion of a new version of the policy model
known as premium support. As you Kknow,
this policy places the traditional Medicare
program and private plans into direct com-
petition and according to the Centers for
Medicare and Medicaid Service (CMS) will
lead to dramatic increases in the annual pre-
mium for the traditional Medicare program.

We are extremely concerned about the in-
clusion of this policy proposal in a Medicare
bill. Though some may consider this a dem-
onstration project, we disagree. This appears
to be a veiled attempt to institute this pol-
icy into law. According to CMS data this
proposal could capture up to 10 million sen-
iors, 25 percent of Medicare beneficiaries.
Further, it will require them to bear the bur-
den of cost increases associated with the
demonstration project.

This policy also unfairly targets some sen-
iors simply based on their geographic loca-
tion and mandates their participation. The
likely result will be significant increases in
traditional Medicare premiums for seniors
living in the affected areas and could desta-
bilize the Medicare program for all seniors.

We understand that leadership and some
conferees may be considering possible
changes to this latest proposal. We urge you
to remove this policy from the bill. We be-
lieve there are other possible options that
will encourage private plan participation in
the Medicare program that do not negatively
impact the traditional Medicare program.

Thank you for your consideration of this
vitally important issue.

Sincerely,
44 MEMBERS OF CONGRESS.
U.S. SENATE

Washington, DC., October 23, 2003.
Chairman CHARLES E. GRASSLEY and Rank-

ing Member MAX BAUCUS,

Senate Finance Committee,
Building, Washington, DC.
Chairman WILLIAM M. THOMAS and Ranking

Member CHARLES B. RANGEL,

House Ways and Means Committee, Longworth
House Building, Washington, DC.
Chairman W.J. (BILLY) TAUZIN and Ranking

Member JOHN D. DINGELL,

House Energy and Commerce Committee, Ray-
burn House Building, Washington, DC.

DEAR CONFEREES:

Dirksen Senate
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The Medicare conference has reached a
critical junction in its effort to craft a con-
ference agreement to develop a Medicare pre-
scription drug and modernization bill. The
time is fast approaching when final agree-
ments must be made if a proposal is to be de-
veloped prior to the November 7 target-ad-
journment date. However, many key issues
remain unresolved, which will determine
whether this bill can garner strong bipar-
tisan support and ultimately become law. As
you progress into this critical stage, we urge
you to remain committed to the bipartisan
principles contained in the legislation devel-
oped and passed by the United States Senate.

First, the Senate bill takes strong steps to
provide every senior and disabled American,
no matter where they live, with choices in
coverage. Notably, this is done in a manner
that preserves the traditional Medicare pro-
gram as a viable option. This balance was
achieved by providing all seniors with access
to the same level of drug coverage no matter
the coverage option chosen. Further, the
Senate bill assures this choice will be a fair
one that will not disadvantage senior citi-
zens who remain in traditional Medicare. Ac-
cordingly, we urge you to remain committed
to principles that provide a level playing
field between the private sector and Medi-
care and reject proposals that would unduly
raise Medicare premiums or otherwise ad-
vantage private plans.

Second, the Senate bill assures affordable,
comprehensive coverage to those with in-
comes below 160 percent of the federal pov-
erty level or $15,472 for an individual in 2006.
Generous and affordable coverage for this
population is essential, given that most pres-
ently do not have access to a prescription
drug benefit. The conference must assure
that the generous assistance provided to low
income beneficiaries is maintained and re-
ject measures that would reduce the benefits
presently accorded Medicaid recipients.

Third, we urge the conferees to include a
mechanism that will ensure that all seniors
have access to a prescription drug benefit, no
matter where they live. The Senate bill
assures that private plans interested in pro-
viding this benefit can do so and will be the
preferred mechanism of delivery in every ge-
ographic locality; however, it is not possible
to guarantee their participation. Therefore,
it is necessary that the final proposal in-
clude a fallback mechanism, as we included
in the Senate bill, that will ensure that
beneficiaries will have access to the drug
benefit in the event that private plans are
not available in a region.

Finally, we caution the conferees against
including provisions that will circumvent es-
tablished congressional procedures or dele-
gate responsibilities for establishing the ben-
efit and cost-sharing requirements to the
Secretary of Health and Human Services
(HHS). The responsibility for developing and
overseeing benefits included in the Medicare
program rests with the Congress, and this
bill should not violate that principle.

Enactment this year of a bill that adds a
Medicare prescription drug benefit and im-
proves the program is a top priority for each
of us. America’s seniors have waited too long
for comprehensive drug coverage and the ad-
dition of market-based options. However, to
achieve this goal, we must continue to work
together to develop agreements that will re-
ceive bipartisan support in each chamber. In
1965, the original Medicare bill garnered this
level of support and a change to the program
of this magnitude should be no different.

We remain ready to help you address these
and other issues that will impact the final
proposal, and hope you will work with us to
develop bipartisan proposals that we can
support.

Sincerely,
OLYMPIA J. SNOWE,
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ARLEN SPECTER,
MIKE DEWINE,
EDWARD M. KENNEDY,
JEFF BINGAMAN,
BLANCHE L. LINCOLN,
JAMES M. JEFFORDS.
[From the Bangor Daily News, Nov. 21, 2001]
HOBSON’S MEDICARE

Never have so many dollars been put to so
little use. The $400 billion Medicare bill be-
fore Congress establishes what all sides agree
is necessary—a prescription drug benefit—
but blasts away at much of Medicare’s foun-
dation. It is a deal that makes all previously
rejected Medicare reform look wise and gen-
erous by comparison. It is also the best deal
the current Congress is likely to get.

The difficult calculation is this: Is a badly
flawed bill that contains a needed drug ben-
efit worth passing when the alternative is to
reject it without the chance to enact im-
proved legislation? The $400 billion has been
set aside for funding this legislation; should
it fail, the money would disappear and given
the extent of the deficit for the next decade
or more, would not be available next year;
even in the unlikely chance a bill could be
passed in an election year, or perhaps after
that.

Much of the debate this week has focused
on the plan’s intent to establish privatiza-
tion pilot projects—subsidized private insur-
ers would offer Medicare in six metropolitan
areas in competition with traditional Medi-
care—but other aspects of it are equally im-
portant and equally troubling. The means-
testing provision in the bill, for instance,
raises costs for middle-class seniors; reim-
bursements for medical residents harm clinic
work; those who remain in traditional Medi-
care for the pilot program will see increases
in their costs; states that could negotiate for
their Medicaid-Medicare clients lose much of
their bargaining power while also losing
their federal support for the program. The
fear remains strong among health care advo-
cates that the entire reform is an attempt to
cap the federal contribution to Medicare and
shift future costs to seniors. Several of these
problems are being debated now—Sen. Olym-
pia Snowe has been in the middle of negotia-
tions all week; imagine the time and argu-
ment that would have been saved had she
been put on the conference committee. Some
of these issues may be resolved but several
are likely to remain as the House and Senate
vote.

Some members of Congress do not support
the bill for these many reasons; some don’t
support it because of its cost and relatively
small nod toward privatization. But for
those who believe a drug benefit is important
and will become more important in the com-
ing years, the choice is to vote yes and im-
mediately set about chipping away at some
of the worst aspects of the bill. This is a ter-
rible way to build a health care safety net
for the nation’s seniors, but lamenting the
process is not an excuse for allowing this op-
portunity to pass by without approving the
drug benefit.

At 1,100 pages, the Medicare bill is too long
and complex to describe it merely as a sop to
industry (though pharmaceutical manufac-
turers should love it), an ideological docu-
ment (though its medical-savings accounts
are a GOP crowd-pleaser) or a broad expan-
sion of entitlements (though the drug benefit
is exactly that). It is fair to say the bill is a
poor version of what should have been passed
years ago and now that Congress is out of
time and out of money, it is about as much
as the public can expect.

Ms. SNOWE. In a letter that 43 col-
leagues sent, we expressed our strong
opposition to this ideological venture.
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It is rewarding to note that significant
changes were made that transformed
the full-scale national premium sup-
port proposal into a limited bona-fide
demonstration project, as seen in this
chart.

Where once efforts centered on the
wholesale national privatization of
Medicare under a proposal that offered
seniors zero protections from premium
fluctuations, conferees shifted to
crafting a bona-fide demonstration
project.

Notably, this proposal exempts sen-
iors from the demonstration who have
incomes below 150 percent of poverty.

This bill includes a sunset that ends
the demonstration project after six
years, limits premium increases to 5
percent annually; and because the dem-
onstration is phased in over 4 years,
the actual impact to premiums is sig-
nificantly less than 5 percent. In fact,
the true cap on premiums during the
first 4 years of the 6 year demo is only
one-quarter of the five percent in-
crease.

Further, under the initial proposal
the premium increases would have
compounded annually, which could
have resulted in a net increase in the
traditional Medicare premiums of over
30 percent during the 6 year project.
But we worked with the conferees and
even this component was removed so
that the increases are not compounded.

Finally, we were able to secure sup-
port to include selection criteria that
identifies qualifying MSAs. Sites must
have at least 25 percent private plan
participation and seniors living within
the MSA must have access to at least
two local private plans. Further, the
demo must include—one of the largest
MSAs—one with low population den-
sity—one multi-State MSA—and all
must be from different parts of the
country. Under this criteria, Maine
will not qualify as a demonstration
site.

According to CBO this criteria serves
to limit the scope of the project to be-
tween 650,000 and 1 million seniors, as
opposed to the proposal we addressed in
our letter, which would have captured
10 million seniors.

Looking back it is remarkable how
far this provision has come. Where dis-
cussion back in October once focused
on the House-passed provisions that
created a national premium support
program, we now are considering a lim-
ited, bona-fide demonstration project
that is a legitimate avenue for explor-
ing new ideas to ensure the future of
Medicare.

Looking back on the development of
the Senate bill, many notions existed
about how best to encourage private
plans to participate in Medicare. But
as we discovered, expectations about
the impact and results produced by
these proposals often were in conflict.
With one proposal, while CMS pre-
dicted 43 percent of seniors would par-
ticipate in private plans, CBO esti-
mated only two percent. Yet at a later
point, in considering a measure to es-
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tablish a payment system for the
MedicareAdvantage program, CBO esti-
mated it would cost hundreds of bil-
lions of dollars, while CMS predicted it
would save Medicare money.

Clearly, it is imperative that we first
test proposals before sending Medicare
down a path of change. To do otherwise
would be to potentially imperil the
very health care system seniors have
come to reply upon.

So I am pleased that in the final
analysis the premium support proposal
that once threatened to unravel the
very thread of Medicare has been re-
duced to a limited, focused, true dem-
onstration project, which starts in 2010;
is limited to 6 years; is limited to 6
MSAs that according to CBO captures
only 1 million seniors; limits premium
increases to 5 percent per year without
a compounding affect; terminates the
financial incentives offered to private
plans under the MedicareAdvantage
program; and protects seniors whose
incomes are below 150 percent of pov-
erty by holding them entirely harm-
less.

There is one place where this con-
ference report fails to hold seniors
harmless, and that is in the sky-
rocketing costs of prescription drugs
which are increasing at a rate seven
times higher than the rate of inflation
and grew 16 percent between 1999 and
2002.

One effective means to reduce the
cost of prescription drugs is through
importation. Regrettably, this con-
ference report perpetuates the status
quo by insisting on maintaining the
safety certification requirements that
have to date made it impossible for ei-
ther the former or current Secretary of
Health and Human Services to certify
the integrity of imported drugs. Yet
one in eight American households al-
ready use imported prescription drugs,
and according to William Hubbard, sen-
ior associate commissioner at the FDA,
in his testimony before the House Gov-
ernment Reform Committee in June,
there is ‘‘no evidence that any Amer-
ican has died from taking a legal drug
from another country.”

The FDA has a critical role to play in
the Secretary’s ability to certify the
safety of imported drugs—and they’re
not fulfilling that responsibility. Rath-
er than expending the resources to de-
velop the tools necessary to improve
safety, and thus open access to this
medications, the FDA is instead direct-
ing their efforts to threaten con-
sumers. This is astounding because we
know we have the ability to improve
safety. For a few pennies, anti-counter-
feiting packaging can be used. We use
it on a twenty dollar bill—a lifesaving
prescription deserves no less. Further,
drug manufacturers were mandated
back in 1992 to track their products
using a ‘‘pedigree’, something which
has yet to be enforced.

I challenged the FDA to commit
itself to improve packaging and require
better tracking to protect consumers,
and maintain high confidence in the
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products of our pharmaceutical indus-
try. The public cannot be held hostage
to the seemingly never-ending increase
in the cost of prescription drugs, and
this a fight that will continue to be
waged in the halls of Congress, our citi-
zens deserve no less.

So taken in its totality, while I am
disappointed with aspects of this legis-
lation, passage of this legislation will
be looked upon as a transformational
moment in the history of the Medicare
program, because now there will be no
going back.

There will be no returning to the
days when Medicare lived in the dark
ages, oblivious to the fact that remark-
able drugs were available to save lives,
prevent disease, and halt the progres-
sion of disease.

There will be no returning to the
days when many needed to be con-
vinced that prescription drug coverage
was even a topic worthy of serious de-
bate in the United States Congress.

There will be no returning to the
days when a quarter of our Nation’s
seniors struggled without any assist-
ance whatsoever in paying for the pre-
scription drugs that can be the dif-
ference between a decent quality of
life—and life itself.

With this bill, we will finally pass the
point of no return—and thankfully so.
This bill—while far from perfect—is
the new baseline, the new benchmark
which future progress will be meas-
ured—and attained. To paraphrase
Winston Churchill, in viewing this leg-
islation, it is not the end. It is not even
the beginning of the end. But it is, per-
haps, the end of the beginning.

For all of these reasons, I will sup-
port this conference report, and I en-
courage my colleagues to do likewise.

Mr. McCCAIN. Less than 5 months
ago, I stood before the Senate and
spoke at length of my concerns that
such a package would be detrimental
to the future solvency of our Nation,
and leave future generations with a
reckless and unjust financial burden.
Since that time, members engaged in
conference committee negotiations
produced a voluminous package which
represents the single largest expansion
of Medicare since its creation, offering
enormous profits and protections for a
few of the country’s most powerful in-
terest groups, paid for with the bor-
rowed money of American taxpayers
for generations and generations to
come.

Everyone here is well aware that
Medicare faces enormous long-term fis-
cal challenges. In recent years, the pro-
gram’s financial state has worsened.
The most recent Trustee’s Report has-
tened the year Medicare will reach fi-
nancial insolvency by four years to
2026. Adding a prescription drug benefit
to an already failing Medicare, is like
putting a band-aid on a patient that
needs surgery.

Earlier today I mentioned several
statistics which I believe are worth re-
peating. Today, our Nation has an ac-
cumulated deficit of $7 trillion—which
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translates into $24,000 for every man,
woman and child in the United States.
Making our bad financial condition
worse, the Federal Government is esti-
mated to run a deficit of $480 billion in
fiscal year 2004.

Passing this bill continues our reck-
less spending. Although this package is
estimated to cost just under $400 bil-
lion over 10 years, I guarantee you, $400
billion is merely a down payment. I
don’t believe there is one person here
who honestly believes that $400 billion
is the maximum we will pay in the
next 10 years.

Additionally, this new package will
substantially increase existing un-
funded liabilities. The Office of Man-
agement and Budget estimates the cur-
rent unfunded liabilities of Medicare
and Social Security at $18 trillion. This
new benefit will add an estimated $7
trillion in additional unfunded liabil-
ities.

By 2020, Social Security and Medi-
care, with a prescription drug benefit,
will consume an estimated 21 percent
of income taxes for every working
American. Adding a new unfunded enti-
tlement to a system that is already fi-
nancially insolvent, is so grossly irre-
sponsible that it ought to outrage
every fiscal conservative.

The American people deserve some
straight talk. Passing this package,
without implementing the necessary
reforms to ensure that the Medicare
system is solvent over the long-term,
will simply expedite its failure. Clear-
ly, it should be incumbent upon us to
include comprehensive, free market re-
forms, into any Medicare prescription
drug package in order to ensure that
Medicare is financially sound for cur-
rent beneficiaries as well as future gen-

erations. Unfortunately, this con-
ference report represents a missed op-
portunity.

Medicine has changed substantially
since the creation of the Medicare sys-
tem in 1965. Advances in medical tech-
nology and pharmaceuticals have lead
to more prescription-based treatments,
and Americans now consume more pre-
scriptions than ever before. In 1968,
soon after the enactment of Medicare,
American seniors spent about $65 a
year on a handful of prescription medi-
cations. Today seniors fill an average
of 22 prescriptions a year, spending an
estimated $999.

The conference report before us rep-
resents one of the largest enhance-
ments to Medicare since its creation—
setting up an entirely new bureaucracy
and establishing a sizable new entitle-
ment program. I believe this bill at-
tempts to addresses a real problem, but
falls perilously short. We must have no
illusions. There are dangers, complex-
ities, and potential unintended con-
sequences associated with this bill.

This legislation is without a doubt an
enormous fiscal and social train wreck.
Long after this Congress and this ad-
ministration have left office our chil-
dren and our grandchildren, and a fu-
ture Congress and administration, will
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be left here to clean up the mess we
have created with this bill.

I believe we have an obligation to fu-
ture generations to start exorcizing
some fiscal restraint. While our na-
tional debt rapidly mounts, we con-
tinue to increase the financial burden
our grandchildren will have to bare,
without reigning in costs. Unfortu-
nately, this problem is exacerbated by
our inability to put a stop to our exces-
sive and wasteful spending, particu-
larly egregious porkbarrel projects
which Congress has become addicted
to.

We are on a shopping spree with bor-
rowed money. The extraordinarily
large new entitlement package before
us substantially increases the already
enormous burden of current and future
taxpayers. We have to stop living in de-
nial, eventually the money has to come
from somewhere and none of the op-
tions are desirable. The reality is, this
new benefit will be funded by raiding
other entitlement trust funds, through
increasing our national debt, reducing
benefits or through increased taxes. An
expansion such as this is simply not
sustainable.

For the enormous cost of this bill,
the most alarming fact is that it won’t
even provide adequate prescription
drug coverage or enact many of the sig-
nificant measures needed to reform the
Medicare system and ensure its long-
term financial solvency. To save this
system, we must enact true free mar-
ket reforms and bring Medicare into
the 21st century. Some provisions in
this bill, including means testing Part
B and expansion of health savings ac-
counts, are a good start toward long-
term reform. Unfortunately, these
minor reforms do not outweigh the
burden of the new unfunded drug ben-
efit.

With future generations of American
taxpayers funding the purchase of pre-
scription drugs under Medicare, we
have an obligation to ensure some
amount of cost containment against
the skyrocketing cost of prescription
drugs. Unfortunately, however, this
package explicitly prohibits Medicare
from using its new purchasing power to
negotiate lower prices with manufac-
turers. The Veterans’ Administration,
VA, and State Medicaid Programs use
market share to negotiate substantial
discounts. Taxpayers should be able to
expect Medicare, as a large purchaser
of prescription drugs, to be able to de-
rive some discount from its new mar-
ket share. Instead, taxpayers will pro-
vide an estimated $9 billion a year in
increased profits to the pharmaceutical
industry.

Prescription drug importation is an-
other lost opportunity for cost contain-
ment. American consumers pay some
of the highest prices in the developed
world for prescription drugs, and as a
result, millions of our citizens travel
across our borders each year to pur-
chase their prescriptions. In Arizona,
bus loads of seniors depart from Phoe-
nix and Tucson every week, heading
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south to Mexico to purchase lower cost
prescription drugs. The story is similar
across the northern border where sen-
iors make daily trips to Canadian phar-
macies.

Throughout the country an increas-
ing number of seniors are looking to
online pharmacies selling reduced-
priced prescriptions imported from
other countries, oftentimes with ques-
tionable safety. In all, Americans
spend hundreds of millions of dollars
on imported pharmaceuticals not be-
cause they don’t want to buy Amer-
ican, but because they simply can’t af-
ford to. Although the conference report
does contain language on drug impor-
tation, it has been successfully weak-
ened to the point of guaranteeing that
implementation will never take place.

The only provision contained in this
package that has any potential to help
rein in the cost of prescription drugs is
a negotiated version of a bill Senator
SCHUMER and I have championed for
the last several Congresses. Regret-
tably, it is weakened from its original
form. But, this language still rep-
resents a partial victory for consumers.
It closes loopholes in current law that
have allowed brand name drug compa-
nies to unfairly delay generic market
entry, empowering generic firms to
challenge patents and obtain certainty
before risking market entry.

Given the difficult budgetary reali-
ties in which we live, this package
should have been targeted to the most
needy. Today, approximately 75 per-
cent of seniors have some form of pre-
scription drug coverage, but the pack-
age before us is a universal benefit, not
one that targets those poor seniors who
we all know make difficult decisions
between life sustaining medicines and
other basic needs. One of the ludicrous
facts is that this new plan will spend
an estimated $100 billion to cover the
people who already have coverage.
Goldman Sachs analysts estimate that
this bill shifts a total of $30 billion a
year in U.S. health care spending to
the Federal Government.

Despite our differences of opinion
over this legislation, virtually every-
one involved agrees that in this coun-
try, there exists a serious crisis for
lower and middle income seniors and
the disabled. I believe it is an outrage
that in a country as wealthy as ours,
seniors across the country are strug-
gling to afford the high cost of pre-
scription drugs.

Here is some straight talk to Amer-
ica’s seniors: For those of you who
think this bill will solve your financial
problems I am here to tell you, there
are substantial limitations to the pro-
posed legislation. This new prescrip-
tion benefit will not be available im-
mediately. In fact, it will take several
years just to establish the new bu-
reaucracy which will administer the
prescription benefits.

Once this program is in place, an es-
timated 20 percent of seniors who are
currently covered by former employ-
ers—2.7 million individuals—will lose
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that coverage. Over the summer, the
Wall Street Journal quoted one analyst
who called this bill the ‘‘automaker en-
richment act,” because companies will
see huge reductions in unfunded liabil-
ities and annual drug spending. It is
unconscionable that our grandchildren
will be shouldering the burden of leg-
acy costs of big business.

Despite the enormous sums of money
we are spending on this package, far
too many seniors will find themselves
with a benefit that is mediocre, at best.
And far too many others will find
themselves worse off than they are
today. Many other seniors, might not
even get out of the system what they
will pay in deductibles and premiums.

I am concerned that we are about to
repeat an enormous mistake. I have
been around long enough to remember
another large Medicare prescription
drug entitlement program we enacted
in 1988, Medicare catastrophic. The
image of seniors angered by the high
cost and ineffectiveness of that pack-
age attacking Rostenkowski’s car,
should be a cautionary tale to all of us.

The American people must be aware
that this new package has substantial
cost to seniors, to taxpayers and to the
future generations who will bare the
majority of the financial burden. We
must be realistic, there will be unin-
tended consequences of our actions.
Moreover, we must be honest about the
cost of this measure—$400 billion is
merely a down payment for what we
are creating. If we as a body decide to
support this bill, we must also commit
to fiscal responsibility.

Despite my concern for the overall
package, several provisions will pro-
vide good fixes to the existing program
and a better quality of life to many
Americans. Several provisions benefit-
ting our Nation’s hospitals, will pro-
vide much needed assistance to hos-
pitals in my State, particularly teach-
ing hospitals, those in rural areas and
those which suffer from the crippling
burden of uncompensated care of un-
documented immigrants.

I am, however, disappointed that the
Immigrant Children’s Health Improve-
ment Act was dropped from the con-
ference report. This bill would have re-
versed a 1996 law that prohibited States
from extending State Medicaid and
SCHIP Programs to legal immigrants.

The Wall Street Journal has called
this bill ‘‘an awfully high price to pay
for expanded Health savings Ac-
counts,” but I would call it legislative
malpractice.

After much thought and careful de-
liberation, I regret that I cannot vote
for this conference report. I have
reached this conclusion, not because I
believe our seniors and disabled do not
need or deserve prescription drug cov-
erage, but because I do not believe our
country can sustain the cost of this
package and because I fear that our ac-
tions will not provide adequate assist-
ance to most beneficiaries.

Mrs. CLINTON. Mr. President, this is
a sad day for seniors and a sad day for
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America. I have long fought for a pre-
scription drug benefit, and I am truly
disappointed that this bill fails to ade-
quately address this need. Seniors de-
serve a comprehensive, reliable pre-
scription drug plan. This is no such
bill. It is a weak benefit meant to cover
the true intentions of its authors—
privatizing Medicare. In short, the bill
Republicans are passing today is a wolf
in sheep’s clothing.

This bill, over time, will bring about
the unraveling of the Medicare system,
breaking a promise we made to our
seniors. It does all this under the cloak
of a prescription drug benefit that is
far too small and far too weak to jus-
tify the negative side effects.

To illustrate how this bill begins the
demise of Medicare and sets our Nation
back in its effort to care for seniors, we
need only to look at the years before
Medicare, when the private market
failed to adequately serve the elderly.
This sicker, costlier population was an
unprofitable group for private insurers
to cover. It was impossible to take care
of this pool and still keep premiums af-
fordable. Before we passed Medicare in
1965, 44 percent of seniors were unin-
sured. Now 1 percent of seniors are un-
insured—a lower rate than any other
age group. Medicare does this by being
able to spread the per-person costs
across a large number of people to pool
the risk.

This bill, however, fragments the
risk pool and allows private plans to
‘“‘cherry-pick” the healthiest seniors.
Left behind will be a group of Medicare
applicants that are far more expensive
per person. This will create a two-
tiered system and start an insurance
cost death spiral that will unravel
Medicare’s financing. Medicare is a
promise we made as a nation to guar-
antee seniors the health care they need
in their golden years. This bill betrays
that promise. And it does so under the
false pretense of a prescription drug
benefit. While promising negligible pre-
scription drug coverage, this bill im-
mediately puts benefits at risk for mil-
lions of seniors, including retirees,
members of state prescription plans
and those who are dual-eligible for
Medicare and Medicaid—the poorest
and the sickest. I voted against this
bill for these reasons, and because
these flaws will particularly harm New
Yorkers.

This bill contains little to prevent
employers from dropping retiree cov-
erage. That will disproportionately af-
fect New York, which has a higher per-
centage of seniors with retiree health
than other States. In New York State,
36.5 percent of Medicare beneficiaries
have retiree coverage compared to a
national average rate of 31.8 percent.
Over 200,000 Medicare beneficiaries in
New York will lose their retiree health
benefits under this bill.

This bill will also reduce drug cov-
erage for the lowest-income and sick-
est Medicare beneficiaries—those du-
ally eligible for Medicare and Medicaid.
In a cost-savings provision, this bill
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will ban Medicaid from filling in the
gaps in coverage by prohibiting Med-
icaid dollars from covering prescrip-
tion drugs not covered by the new
Medicare drug plan. This could hurt 6
million nursing home residents, people
with disabilities, and truly indigent
seniors nationwide, and over 400,000 in
New York alone.

This bill also fails to protect seniors
who hope to stay in state prescription
drug plans, like New York’s EPIC. Un-
less corrected, this bill will force EPIC
to comply with private drug plans pre-
ferred drug list, hampering EPIC’s abil-
ity to ‘“‘wrap around’” Medicare and
supplement the drug coverage. The
state legislature will be forced to
change the law and the design of EPIC
to continue to program.

Retirees, dual-eligible and state plan
participants are not the only losers in
this bill. The premium support provi-
sion will also hurt seniors in various
regions selected for this experiment.
These seniors will incur a surcharge in
their Medicare premiums others will
not have to pay. The seniors who want
to stay in traditional Medicare but fall
in a metropolitan area chosen for the
premium support ‘‘demonstration” will
have a b5 percent surcharge over their
counterparts in other States. In the fu-
ture that surcharge could spike to 88
percent if the ‘‘demonstration’ is ex-
panded to a full-premium support pri-
vatization effort. New York seniors in
Rochester and Buffalo are at risk of
being treated in that discriminatory
manner. New York State also has two
other Metropolitan Statistical Areas—
Albany-Schenectady-Troy, and Glen
Falls—that face the possibility of being
chosen and whose seniors are therefore
at risk of having to pay more in Medi-
care part B premiums than other sen-
iors in the U.S.

The bill also hurts seniors and indi-
viduals with disabilities by raising
every Medicare beneficiary’s deductible
for physician services immediately, be-
fore seniors and people with disabil-
ities even receive any benefits. Yet it
fails to deal with the rising price of
prescription drugs. It guts re-importa-
tion, weakens the generic provisions,
and goes through the most unimagi-
nable contortions to undermine gov-
ernment bargaining power, or any
other checks on skyrocketing prescrip-
tion drug prices. At the same time it
places a 45 percent general revenue
trigger on overall Medicare spending.
This puts existing non-drug benefits in
jeopardy by placing an arbitrary lid on
spending and allowing drug-related
spending to grow uncontrollably. That
means other Medicare benefits will get
squeezed into tighter and tighter fiscal
constraints. If they can’t fit those con-
straints, this bill forces those existing
benefits onto the chopping block year
after year.

I and many of my colleagues have ex-
pressed concerns, not just with aspects
of this bill, but with the appalling
process with which it was thrust upon
us. As complex and confusing as this
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bill is, the senate discussed it for less
than a week now. We have not been
given ample time to understand this
bill, and our constituents have not
been given adequate time to discern
how it will affect their lives.

Fortunately, there are some provi-
sions included that I support. I am very
glad to see that this bill stops the dam-
aging cuts to physician payments and
provides a small increase to physicians
instead. I am pleased that the bill in-
cludes between $300 and $400 million for
rural and small community hospitals
and health providers in New York,
while also providing additional funds
for public and other hospitals who
serve a disproportionate number of un-
insured or Medicaid patients. And
while I would have liked to see all
teaching hospital cuts averted, I am
pleased that at least some improve-
ments were made for graduate medical
education, since New York State trains
many of the graduate physicians in the
nation. This bill also includes a version
of Senator SCHUMER’s proposal, which
provides greater market competition
for generic drugs. And finally, this bill
contains a proposal that I offered as an
amendment on the Senate floor—the
comparative effectiveness research pro-
vision. This will assure that we spend
money on drugs that are most effec-
tive, not just the ones that are most
advertised.

These positive provisions, however,
should have been attached to a good
bill. They are not enough to justify un-
dermining the promise of Medicare. I
believe New York deserves a better bi-
partisan alternative than the one that
passed today, and I will continue fight-
ing this year, as well as in years to
come, to correct the deficiencies I've
described today so that Congress might
deliver on the long-awaited promise of
a simple, affordable, comprehensive
prescription drug benefit for all sen-
iors.

Like so many other pieces of legisla-
tion we have witnessed in the past two
and a half years, this bill is designed to
please special interest and not the pub-
lic. It will be a benefit to drug manu-
facturers. And it will be an benefit to
private insurance providers. They are
the big winners here, and that’s not
right.

We need a bill that will benefit sen-
iors. They deserve a benefit that is
comprehensive, wide-ranging, and reli-
able. Today’s bill is mainly a bill to
privatization of Medicare. And it’s not
only seniors who will be harmed. All
Americans, young and old, will deal
with the financial and medical con-
sequences of this bill for years to come.
This is a bad bill for seniors and a bad
bill for America.

Mr. JOHNSON. Mr. President I rise
today, conflicted about the conference
report now before this body. Shortly,
my colleagues and I will be faced with
making a very important decision re-
garding whether or not we think this
Medicare conference report is good
enough for America’s seniors. This is
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not a simple task as there are so many
moving parts, each with its own impli-
cations.

The Senate bill, which I supported
was not perfect. While it had its flaws,
it represented a bipartisan effort and a
first step towards providing the kind of
prescription drug coverage seniors
need. With the conclusion of that vote,
I remain cautiously optimistic that
conferees would be able to deal with
some of the inherent problems in that
bill. I was hopeful that conferees would
find a way to eliminate or come very
close to eliminating the employer-
sponsored retiree coverage drop prob-
lem. I was hopeful that conferees could
maintain the level playing field be-
tween traditional Medicare and private
plans. And I was optimistic that
progress could be made on reducing the
high cost of prescription drugs that
Americans pay compared to the rest of
the world.

I was hopeful and confident, but I
must unfortunately report today that
those feelings are now all but entirely
lost. I am discouraged that my col-
leagues on the other side of the aisle
abandoned the bipartisan spirit of the
conference committee. Senator
DASCHLE, who has always been a strong
leader on this important health care
access issue, as well as many other
Democratic members, had been com-
pletely shut out of the conference com-
mittee. This is a very unfortunate cir-
cumstance, and the result today is ob-
vious.

It is obvious because now we are
faced with a conference report that
does not represent a fair balance be-
tween the strong Senate bill and the
bill passed by a 1-vote majority in the
House. Rather, today we have a con-
ference report that moves to privatize
Medicare, actually prohibits the gov-
ernment from negotiating lower drug
prices, and puts rural and chronically
ill seniors at risk of suffering higher
premiums than their urban and
healthier counterparts. All of these
things weigh on my mind as I think
about this very important vote.

And I am especially frustrated that
the majority has intentionally held the
rural provider package hostage. This
package should have been passed with
the tax bill, but President Bush made a
convenient promise to our Republican
friends to address this issue in the con-
text of the Medicare prescription drug
bill and they have now created the illu-
sion that a no vote for this bill equates
to a lack of support of rural provider
payment equity. Well, this is simply
not true. Many of my colleagues on the
Rural Health Caucus have worked tire-
lessly over many years to achieve pay-
ment equity for our providers. I would
like to thank all members of our cau-
cus, and especially Senator HARKIN for
his hard work on this issue. I have long
supported these important provisions,
which were all contained in the better
Senate-passed bipartisan bill.

And while I am pleased that the Sen-
ate bill’s rural provider package has
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made it into the conference report, I
am very concerned about the actual
drug benefit. While the conference re-
port appears to do a pretty good job of
addressing the prescription drug needs
of many low-income beneficiaries,
most seniors, especially those above 150
percent of poverty will be expecting
much more than what they will receive
under the program. This will be a
shocking wake up call for many around
the country when the plan finally
reaches them in 2006.

Not only will seniors across the coun-
try experience varied premium rates
and benefits, but many seniors will not
break even under the plan, spending
more in premiums, copayments and
deductibles than the value of the drugs
they need in a given year. In South Da-
kota, about 16.6 percent of the Medi-
care population will fit in this cat-
egory. This is not what seniors are ex-
pecting and they should know this
right away—up front.

Additionally, many beneficiaries will
hit the coverage gap and remain there
for a long period of time in any given
year. In my home State, approximately
24.4 percent of seniors will hit the cov-
erage gap of $2,250 but never reach the
catastrophic level of $5,100, meaning
they wind up paying 100 percent of
their drug costs or $2,850 while con-
tinuing to pay a monthly premium to
their PPO or drug-only plan. I know
that South Dakotans will be saying to
me in the fall of 2006 that rather than
pay for a deal like that, they might as
well just take a bus trip up to Canada
to get their drugs for a much cheaper
deal.

In addition to these less than ideal
benefits, I am angered that this bill
does almost nothing to constrain the
rising cost of prescription drugs. I am
pleased that provisions have been in-
cluded to speed access to lower priced
generics, however beyond that, it is
blatantly obvious that many have gone
to great lengths to establish road-
blocks against real price reform. The
conference report disallows the Sec-
retary any real authority to negotiate
for lower priced drugs for the 41 million
seniors that will be eligible for this
program. This is the real tragedy in
this conference report of which people
across America must be made aware.

Disturbing are the estimates that the
pharmaceutical industry will experi-
ence windfall profits of at least $139 bil-
lion dollars over eight years as a result
of this new program. Our friends on the
other side of the aisle talk of ‘‘free
market” and ‘‘fiscal discipline’” but
went far beyond turning the other
cheek when they struck the Senate’s
reimportation provisions that dis-
allowed drug manufacturers to restrain
their exports to other countries. This
is not free market colleagues and such
excess will eventually threaten the via-
bility of the Medicare Part D prescrip-
tion drug benefit.

I am also concerned that while con-
ferees have provided some dollars in
the final report to address the loss of
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employer-sponsored retiree drug cov-
erage, we have only partly addressed
this problem. I was pleased to see that
conferees allotted funds to address this
issue in part. And while the conference
report reduced the drop rate by about
14 percent, 23 percent of seniors will
still lose the generous retiree coverage
they now enjoy. Additional dollars
were available in the budget to further
reduce this number. Unfortunately,
conference leadership chose to spend-
ing billions on health savings accounts,
which have nothing to do with Medi-
care or the prescription drug benefit,
and only serve to help healthier and
wealthier Americans save money on
the costs of their health care. I find
this very disappointing and, frankly,
unacceptable.

There are countless others in my
State and across the country that are
left out under the so called ‘‘agree-
ment’’ before us. In South Dakota, 14.1
percent of Medicare beneficiaries are
also eligible for Medicaid. These ‘‘dual
eligibles’” were protected under the
Senate bill by maintaining their gen-
erous Medicaid coverage. Under the
final version, those individuals will
suffer higher copayments and will run
the risk of losing access to important
life-saving medications if a particular
drug is not covered on their new Medi-
care drug formulary. Additionally, in
my State thousands fewer seniors will
not qualify for the low-income protec-
tions because the conference report re-
duced the poverty threshold from 160
percent as was in the Senate bill to 140
percent, as well as instituted a strict
assets test for low-income benefits.

Of most concern to seniors in rural
South Dakota will be the proposal’s
heavy reliance on managed care. In my
home State, currently there are no
beneficiaries enrolled in the
Medicare+Choice program. If we take
lessons from that fact, one that is mir-
rored in many rural states, we must
conclude that the managed care op-
tions in this conference report are not
likely to have much success in those
areas.

The Senate bill did contain a strong
fallback provision which would have
provided real choices to rural seniors.
Under the bill I supported, if two ‘‘pre-
scription drug only plans’” of PDP’s
were not available in a given region,
seniors would have the choice to select
a government-run fallback option. It is
my understanding that under the con-
ference report that guaranteed fallback
trigger is restricted because only one
PDP and one managed care plan are re-
quired to prevent the fallback from
being made available.

This scenario means that a senior in
South Dakota has to choose between
two bad options: be forced into a man-
aged care plan and lose the choice of
their doctor to achieve affordable drug
prices, or join the only PDP plan in the
region that enjoys a captive market
which allows them to charge whatever
premium they desire. The managed
care plans under this conference report
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will be able to achieve lower prices for
seniors because they will enjoy over $12
billion in slush fund money from a so
called ‘‘stabilization fund’ that is in-
cluded in the conference report lan-
guage. These are not options or choices
nor do they represent a level playing
field for traditional Medicare, and I
fear they will hurt rural America and
represent the first steps in a scheme
being pushed by this Administration to
fully privatize the Medicare program.

With a budget allocation of $400 bil-
lion this year for a new Medicare drug
benefit, Congress had a great oppor-
tunity to reach a long awaited goal.
The bill I supported in the Senate was
the start in the right direction towards
meeting that goal and I am so dis-
appointed that what is before us today
has taken far too many steps in the
wrong direction. Colleagues, seniors de-
serve better than this and I deeply re-
gret I cannot support this conference
report.

Mr. KYL. Mr. President, today I dis-
cuss the energy conference report, and
begin by commending the Chairman of
the Senate Energy and Natural Re-
sources Committee for his tireless
work to pull together such a com-
prehensive measure. The energy con-
ference report attempts to improve our
Nation’s energy supply and reliability,
and for that it should be praised. Un-
fortunately, it also contains numerous
provisions that will distort competitive
markets for energy through subsidies,
tax breaks, special projects, mandates
and, last but not least, outlandish
amounts of Federal spending.

Mr. President, I have been particu-
larly interested in the provisions in the
electricity title that are designed to
restructure our electricity markets.
Some of my colleagues have been
tempted to move immediately to com-
pletely unregulated electricity mar-
kets; others favored imposing a more
stringent regulatory regime as a result
of problems in California.

Representing Arizona, I was well
aware of the problems stemming from
the California energy crisis, but cannot
agree with those who say the solution
is to return to a command-and-control
regulatory structure. I continue to be-
lieve that the most efficient way to al-
locate resources is through competitive
markets. The chairman has done an ad-
mirable job of trying to encourage
competitive markets while making
sure that consumers continue to pay
the lowest possible price for energy re-
sources.

There are several provisions in this
bill that hit the right balance for our
electricity policy. The legislation re-
peals the Public Utility Holding Com-
pany Act of 1935. As we all know, our
energy markets have evolved signifi-
cantly since the era of the Great De-
pression. State regulators are smarter,
more well-equipped, and able to protect
consumers from the ills that gave rise
to the Public Utility Holding Company
Act of 1935 nearly 70 years ago.

I am also pleased that the conference
report has found the right balance with
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respect to delineating the jurisdic-
tional reach of the Federal Energy
Regulatory Commission, FERC. As a
Senator from the West, I've been frus-
trated by FERC’s effort to impose a
mandatory ‘‘Government knows best”
one-size-fits all standard electric mar-
ket design, or SMD, on all regions of
the Nation. This proposal has drawn se-
vere criticism from the West and other
regions of the country, as being un-
workable and potentially disruptive to
the functioning of our vital electricity
infrastructure, all to the detriment of
consumers. This criticism comes from
a broad spectrum including State regu-
lators, industry representatives and
consumer groups, all of whom express
concerns about the inflexibility of the
SMD requirements, the untested na-
ture of many of them in regions with-
out a history of RTO operations, and
the potential cost burdens on elec-
tricity consumers.

Normally, one would have expected
an agency like FERC to respond to
such comments at a minimum by de-
laying its SMD proposal, or proposing a
more measured approach, both in scope
and mandatory application. Instead,
FERC has indicated it will proceed
with the fundamentals of SMD. As a re-
sult, Congress has been forced to take
the unprecedented step of mandating a
pause in SMD, through 2006, to enable
those involved in this critical industry
to assess how to proceed. It is unfortu-
nate that Congress must, in effect, ad-
monish a Federal agency in this way;
but we have an obligation to see that
an agency Congress created proceeds in
the deliberate and thoughtful manner
that the issue demands.

I hope that FERC follows both the
spirit and the letter of this law. The
Senate will be watching to make sure
that FERC does not move forward on
SMD by changing its name to WMP, or
using a different legal basis, such as
just and reasonable rates, rather than
discrimination. Change your agenda,
FERC. Don’t waste our time by forcing
us to save the electrical industry from
your zeal to regulate, whether with a
standards of conduct rulemaking, a
supply margin assessment test, or a
yet to be designed mistake.

For example, the standards of con-
duct rule, as proposed during the SMD
development period, represents a direct
attack on the internal organization of
vertically integrated utilities. Before
the proposed rule is finalized, it must
be amended to eliminate elements that
parallel the SMD proposal. The asser-
tion of jurisdiction over retail sales of
vertically integrated utilities is clearly
within the scope of SMD.

We understand that FERC has and
will continue to have matters before it
that may also involve issues raised in
the SMD NOPR. We have proposed sav-
ings provisions in the bill that are in-
tended to permit FERC to resolve
those issues when they arise. However,
the savings provisions do not detract
from the clear mandate that FERC not
act prior to the end of 2006 on SMD or
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any rule or order of general application
within the scope of the proposed SMD
rulemaking.

I have often expressed my concern
with what some industry officials have
termed a jurisdictional reach by the
Federal Energy Regulatory Commis-
sion into the delivery of power to retail
customers. The service obligation
amendment that I worked on with the
chairman has been included in this
package, and I believe it provides a
commonsense way to promote competi-
tive markets while preserving the reli-
ability that retail electric consumers
expect and deserve. In its actions gov-
erning access to transmission systems,
FERC has not adequately ensured that
the native load customers, for whom
the system was constructed, can rely
on the system to keep the lights on.
The bill adds a new section 217 to the
Federal Power Act to ensure that na-
tive load customers’ rights to the sys-
tem, including load growth, are pro-
tected.

It is also worth noting that the con-
ference report expands jurisdiction
over those stakeholders in electric
markets that were previously unregu-
lated by the FERC. The FERC-lite pro-
vision that addresses the Federal En-
ergy Regulatory Commission’s efforts
to provide open access over all trans-
mission facilities in the U.S. again, in
my mind, strikes the right balance. It
requires FERC to ensure that trans-
mission owners—whether they are mu-
nicipal utilities, power marketing ad-
ministrations, or electric coopera-
tives—deliver power at terms that are
not discriminatory or preferential.
However, this provision is limited and
does not give FERC the ability to begin
regulating the rate-setting activities of
these organizations. If FERC finds
fault with the transmission rates of
such an organization, the bill provides
that FERC will remand the rates to the
local rate-setting body for reconsider-
ation. FERC-lite does not confer fur-
ther authority to FERC over public
power systems. FERC cannot order
structural or organizational changes in
an unregulated transmitting utility to
comply with this section. For example,
if an integrated utility providing a
bundled retail service operates trans-
mission distribution and retail sales
out of a single operational office, the
commission cannot require functional
separation of transmission operations
from retail sales operations.

I would also like to mention the new
refund authority provision in the bill. I
understand that the purpose of the new
section 206(e) of the Federal Power Act
is to permit FERC to order refunds
where a governmental entity volun-
tarily enters the wholesale market and
acts egregiously. Section 206(e) gives
FERC authority to order refunds where
a governmental entity voluntarily en-
ters a FERC-regulated market, makes
short-term wholesale sales and violates
FERC’s substantive rules of general ap-
plicability governing other sellers into
that market. Section 206(e) provides a
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means to correct market abuse; it is
not meant to be a back door to full
FERC jurisdiction over governmental
entities.

The chairman should also be com-
mended for what is not in this bill. I
note that there are some who wanted
to include a renewable portfolio stand-
ard. I commend the chairman and the
Chairman of the Budget Committee for
convincing fellow conferees that a re-
newable portfolio standard would be
costly and yield few benefits. I am also
pleased that the chairman saw the wis-
dom of not including a climate-change
provision.

Gratifying, as well, is that the con-
ference report has not pursued a com-
mand-and-control approach with re-
spect to regional transmission organi-
zations, or RTOs. I believe the best ap-
proach, which is captured in this con-
ference report, is for FERC to provide
incentives to encourage membership in
RTOs and independent system opera-
tors. As lawmakers, we need to be sen-
sitive to the policy changes we propose
and how the laws we draft will affect
Wall Street and the markets, and we
must make sure we promote the invest-
ments that are needed. This is a prime
example of how the conference report
has sought to advance policies to which
the investment community can re-
spond favorably.

Related to the need to give clear sig-
nals to the investment community, I
believe that the participant-funding
provisions have placed FERC in the ap-
propriate role of providing incentives
to invest in transmission infrastruc-
ture. As a member of the Energy Com-
mittee, I have heard countless hours of
testimony on the Nation’s trans-
mission grid being woefully under-
funded, and the urgent need for signifi-
cant upgrades to meet energy demands
in the future. The provision on partici-
pant funding address this need and
gives FERC the appropriate instruc-
tions to adapt methodologies for par-
ticular regions.

As I have said, some important provi-
sions of this conference agreement
have much to recommend them. Still, I
find the bill’s many tax subsidies—
most in the form of tax credits—to be
irresponsible, unnecessary, and ineffi-
cient. There are just too many of them
to permit me, in good conscience, to
vote for this bill.

My overarching concern has to do
with the use of tax credits by the gov-
ernment. The Federal Government uses
tax credits to induce individuals or
businesses to engage in favored activi-
ties. This can distort the market and
cause individuals or businesses to un-
dertake unproductive economic activ-
ity that they might not have done ab-
sent the inducement. Tax credits are
really appropriations that are run
through the Internal Revenue Code,
the Code, and are a way to give Federal
subsidies, disguised as tax cuts, to fa-
vored constituencies. It is something
we should do sparingly—very spar-
ingly. While tax credits can be effec-
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tive in encouraging activities we con-
sider laudable for one reason or an-
other, I believe that, as stewards of the
taxpayers’ money, we must only sup-
port those credits that provide broad
benefit to all taxpayers and that are
worth the revenue they will cost the
Federal Treasury.

I do not believe that any of the tax
credits in the conference agreement
meet these tests. Let me highlight
three particular provisions. The con-
ference agreement extends and expands
the credit provided in section 45 of the
Code. This credit is available on a per-
kilowatt-hour basis for energy pro-
duced from wind, solar, closed-loop bio-
mass, open-loop biomass, geothermal,
small irrigation, and municipal solid
waste. I believe that the credit for wind
energy should have sunset several
years ago. Wind energy has been pro-
vided this credit since 1992 and if it is
not competitive after a decade of tax-
payer subsidies, it will never be com-
petitive. In 2001, the wind industry was
in fact touting its great success and
competitiveness with other forms of
energy, but here we are extending the
wind credit for 3 more years. All of the
credits I just mentioned, except wind
and closed-loop biomass, are eligible
for the credit for the first time in this
bill. I wager that we will still be paying
for the ‘‘temporary’ advantage being
given to these new energy forms a dec-
ade from now.

Let me point out that it’s good that
the conference agreement calls for a
study of the section 45 credits. If we
are going to spend more than $3 billion
on these credits, we should at least
know whether they are having a posi-
tive effect and whether these forms of
energy will ever be able to survive
without a taxpayer subsidy. A 2002
Cato Institute study suggests that sec-
tion 45 is not worth the expense; some
economists estimate that the cost is
double the benefit.

Another of the credits provided in
the agreement is the tax credit for bio-
diesel fuel. In addition to questions I
have about the need for this credit, I
have heard concerns from companies
located in Arizona that this credit
might have unintended results, includ-
ing affecting market prices for tallow
and glycerin, which are byproducts of
biodiesel production. I strongly encour-
age the Finance Committee staff to
closely monitor whether and how the
biodiesel credit affects the market
prices for these products.

Finally, the conference agreement
provides tax credits for the purchase of
a new qualified fuel cell, hybrid, or al-
ternative fuel motor vehicles. I have
grave concerns about this provision
and I refer my colleagues to Arizona’s
disastrous experience with its alter-
native fuel vehicle tax incentives. The
program could have cost Arizona half a
billion dollars—11 percent of the
State’s budget—if it had not been re-
pealed. When proposed, the cost of the
program was projected to be only be-
tween $3 million and $10 million—Iless
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than 10 percent of its true cost. The
Joint Committee on Taxation esti-
mates that the provision in this con-
ference agreement will cost $2.23 bil-
lion over 10 years. While I appreciate
that the Finance Committee incor-
porated several changes to reflect les-
sons learned from Arizona’s experience,
I seriously doubt we can be confident
about the revenue estimate for these
provisions of the conference agree-
ment. That’s why I am particularly
disturbed that it deletes a requirement
that was in the Senate bill for a study
of the credits. Such a study could have
given Congress important information
about how much the credits are cost-
ing, how effective they are at encour-
aging the purchase of alternative fuel
vehicles, and how long the credits will
be needed.

Beyond the issue of tax credits, I
would also like to say a word or two
about the tax provisions that were in-
cluded in this legislation that I believe
have merit. These generally have to do
with assigning more realistic deprecia-
tion recovery periods to various en-
ergy-related investments. For example,
the agreement assigns a 7-year life to
natural gas gathering pipelines and a
15-year life to natural gas distribution
lines. I strongly believe that the Code
requires a great many investments to
be depreciated over too long a time pe-
riod, so I am pleased the agreement be-
gins addressing this problem.

Next, I want to discuss an issue that
I had hoped would be addressed in the
conference report that will accompany
the agreement, but that was not in-
cluded. I had hoped that one aspect of
the transmission issue would be ad-
dressed in the conference with some
simple report language. That issue has
to do with the electricity supplied in
the evolving marketplace by publicly
owned utilities. Unfortunately, the
conference report does not address this
issue and I raise it now as something I
hope the Treasury Department will ad-
dress.

A significant goal of this bill is to
foster open access to the greatest ex-
tent possible. However, in recognition
of the limitations imposed by section
141 of the Code, the electricity title
provides that States and municipalities
may not be ordered to provide trans-
mission services in a manner which
would result in any bonds ceasing to be
treated as obligations the interest on
which is excluded from gross income.

As my colleagues may know, the ap-
plicable Treasury regulations are flexi-
ble in applying section 141 where trans-
mission facilities are operated by an
independent transmission operator,
ITO, approved by FERC. The Treasury
regulations, however, are significantly
less flexible for other open access
transmission where the facilities are
not operated by an ITO. In addition,
the conferees are aware that final regu-
lations relating to the allocation of
private business use to facilities and
portions thereof financed with funds
other than tax-exempt bond proceeds
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prior to allocating such private busi-
ness use to tax-exempt bond
proceeeds—the ‘‘Equity First” rules—
have not been issued, although an ad-
vance notice of proposed rulemaking
has been issued.

Accordingly, in recognition of the
purposes of the act, I would ask the
Treasury Department to strongly con-
sider: (1) Amending the regulations or
providing other general guidance relat-
ing to the use of transmission for open
access to provide the same degree of
broad flexibility whether or not the fa-
cilities are operated by an ITO, and (2)
issuing proposed and final regulations
relating to Equity First for output fa-
cilities as expeditiously as possible,
taking into account the public com-
ments submitted.

Fleixible guidance on both these
points would greatly assist the Na-
tion’s publicly owned utilities in con-
tributing to the reliability in the elec-
tricity grid that this bill seeks to im-
plement.

Now for ethanol. The ethanol provi-
sions of the conference report are truly
remarkable. They mandate that Ameri-
cans use 5 billion gallons of ethanol an-
nually by 2012. We use 1.7 billion gal-
lons now. For what purpose, I ask, does
Congress so egregiously manipulate the
national market for vehicle fuel? No
proof exists that the ethanol mandate
will make our air cleaner. In fact, in
Arizona, the State Department of Envi-
ronmental Quality has found that more
ethanol use will degrade air quality,
which will probably force areas in Ari-
zona out of attainment with the Clean
Air Act. Arizonans will suffer. Further-
more, according to the Emnergy Infor-
mation Administration, this mandate—
costing between $6.7 and $8 billion a
year—will force Americans to pay more
for gasoline. Nor is an ethanol mandate
needed to keep the ethanol industry
alive. That industry already receives a
hefty amount of Federal largesse. CRS
estimates that the ethanol and corn in-
dustries have gotten more than $29 bil-
lion in subsidies since 1996. Yet, this
bill not only mandates that we more
than double our ethanol use, but pro-
vides even more subsidies for the indus-
try—as much as $26 billion over the
next 5 years.

Professor David Pimentel, of the Col-
lege of Agriculture and Life Sciences
at Cornell, has studied ethanol. He is a
true expert on the ‘‘corn-to-car’ fuel
process. His verdict, in a recent study:
“Abusing our precious croplands to
grow corn for an energy-inefficient
process that yields low-grade auto-
mobile fuel amounts to unsustainable,
subsidized food burning.” It isn’t effi-
cient. The fuel is low-grade. And what
is more, Congress, by going in for
“unsustainable, subsidized food burn-
ing,” will impede the natural innova-
tion in clean fuels that would occur
with a competitive market, free of the
Government’s manipulation. These
ethanol provisions, alone, dictate that
I vote against the bill.

So, in conclusion, while this bill in-
cludes several meritorious provisions,
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especially those negotiated by Chair-
man DOMENICI, I must vote against it
because of the $24 billion in tax sub-
sidies and the bill’s irresponsible ma-
nipulation of the energy markets
through an ethanol mandate.

Mr. CONRAD. Mr. President, I sup-
port the Medicare conference report
that is before us.

This was not an easy decision, be-
cause the conference report is far from
perfect, but I believe it is the right de-
cision for three reasons.

First, most basically, the bill pro-
vides $400 billion to add a voluntary
prescription drug benefit in Medicare.
Prescription drugs are an integral part
of modern medicine. Yet they are not
covered by Medicare today. No other
health insurance program in this coun-
try today fails to cover prescription
drugs. It is long past time to add drug
coverage to Medicare.

The bill before us creates a voluntary
prescription drug benefit in the Medi-
care program starting in 2006. Here’s
how it would work. Those beneficiaries
who choose to sign up for this benefit
will pay a premium estimated to aver-
age $35/month starting in 2006. Bene-
ficiaries would then have to meet a de-
ductible of $250 in out-of-pocket spend-
ing on prescription drugs. Above $250,
Medicare will pay 75 percent of the
next $2000 in drug costs. Then, the ben-
efit cuts off. Medicare will pay nothing
until the beneficiary has paid an addi-
tional $2850 out-of-pocket. Beyond this
gap in coverage, Medicare will then
pay 95 percent of all additional drug
costs.

Obviously, this is not a perfect drug
benefit. It is not the drug benefit I
would have designed. And it is going to
fall short of many seniors’ expecta-
tions. The simple reality is that one
cannot produce a comprehensive drug
benefit that looks like the private
health insurance coverage most Ameri-
cans are used to for just $400 billion.

But the $400 billion in drug benefits
provided by the conference report will
mean a significant improvement in
health coverage for millions of seniors
across the country. It will provide a
meaningful—if imperfect—benefit to
seniors who currently have no cov-
erage, and it will offer more com-
prehensive coverage and catastrophic
protection to seniors who currently
rely on medigap plans. This is a step
forward. If we do not pass the bill be-
fore us today, seniors could be forced
to wait years before we get another op-
portunity to update the Medicare Pro-
gram. In my view, we need to take this
opportunity to lock in a prescription
drug benefit now. We can come back
later to fill in the gaps in coverage and
fix the other troubling provisions of
this bill.

Second, the bill provides a very gen-
erous benefit for low income seniors—
those with incomes below 150 percent
of the Federal poverty level, or about
$13,470 for singles and $18,180 for cou-
ples. Seniors in this category—about 40
percent of the seniors in my State—



November 25, 2003

will not face a gap in coverage. They
will get the vast majority of their
drugs covered, with minimal out-of-
pocket costs. In addition, they will get
a $600 annual credit toward their drug
costs in 2004 and 2005 before the main
drug benefit takes effect. These low in-
come seniors by definition are the ones
who most need help paying prescrip-
tion drug costs.

In particular, all seniors with in-
comes below the Federal poverty
level—about $8,980 in annual income
for singles and $12,120 for couples—will
pay no premium. They will pay no de-
ductible. They will have no gap in cov-
erage. They will pay just $1 for generic
prescriptions and $3 for brand-name
drugs.

Those with incomes up to 135 percent
of the poverty level and less than $6,000
in countable assets will also pay no
premium. They will pay no deductible.
They will have no gap in coverage. And
they will pay only $2 for generic drugs
and $5 for most brand-name medica-
tions.

Those seniors with incomes above
these thresholds, but still below 150
percent of the poverty level, will pay a
sliding scale premium based on income.
They will pay a $50 deductible. And
they will pay 15 percent coinsurance on
all their medications, until their drug
costs reach $3600. After that, they will
pay only 5 percent coinsurance. Seniors
who qualify for any of these low in-
come benefits will get an extremely
generous drug plan. In my view, this
benefit alone is a very significant
achievement.

Third, the bill includes a whole host
of rural provider provisions that I au-
thored or coauthored. Currently, rural
areas face huge payment disparities.
For example, Mercy Hospital in Devils
Lake, ND, gets paid just half as much
as Our Lady of Mercy Hospital in New
York City for treating exactly the
same patient with exactly the same ill-
ness. Yet hospitals in North Dakota
don’t pay half as much for equipment
as their urban counterparts. And rural
hospitals have much smaller patient
loads over which to spread their costs.
As a result, rural hospitals are on the
brink of financial failure. These hos-
pitals are critical economic anchors in
their communities. Other rural health
care providers, from clinics to home
health to ambulance services, face
similar payment inequities. This bill
will go a long way to eliminating some
of the Medicare funding inequities that
have hurt rural health care. It will help
make sure rural Medicare beneficiaries
continue to have adequate access to
health care.

Specifically, this bill will close the
gap in standardized payment rates,
which will ensure rural hospitals’ base
payments are equal to those of urban
providers. The legislation also takes
important steps to address inequities
in the wage index system, which is in-
tended to account for labor costs. And
it provides a new, low-volume adjust-
ment payments for facilities serving
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the smallest communities in the state.
In addition, the Medicare bill includes
important provisions to improve the
Critical Access Hospital Program.
Today, about 28 hospitals in my state
have this designation. This bill will
place them on sounder financial foot-
ing.

Along with the provisions to assist
North Dakota hospitals, the Medicare
bill will also address payment inequi-
ties experienced by our physicians and
will ensure they do not face payment
cuts in the coming years. There are
also new adjustments for home health
care providers and ambulance services.
I hope these provisions will make a
real difference in their ability to con-
tinue providing quality care across our
state. In total, this part of the bill is a
very significant victory for rural
America.

For these three reasons, I have con-
cluded that we should pass this bill,
but we should not oversell it either. As
I noted at the outset, this bill is—in
many respects—very disappointing.
Quite simply, it could and should have
been a much better bill.

Democrats in the last Congress put
together a prescription drug bill that I
was proud to sponsor. It provided a
good drug benefit to all seniors. It did
not have any gaps in coverage, where
seniors would continue to pay monthly
premiums but get no assistance from
Medicare with their drug benefits. It
did not rely on creating a whole new
type of insurance plan to meet the drug
needs of seniors. Instead, it used the
delivery mechanism that the private
sector uses to provide drug coverage. It
was a bill that would have provided
much more comprehensive prescription
drug coverage to seniors at a reason-
able price. Compared to what we have
before us today, it was simple and eas-
ily understandable for seniors. It did
not have a complex scheme of differing
copayments, coverage gaps, and pre-
miums. But that bill was blocked by
Republicans.

This year, the leadership on the
other side appears to have put ideology
and special interests ahead of the in-
terests of seniors in crafting many of
the details of this drug bill. As a result,
seniors will be facing an untested de-
livery model that may not provide the
advertised benefits at the advertised
prices. The simple fact is that there is
no such thing as a private, drug-only
insurance plan in the commercial in-
surance market anywhere in this coun-
try. They just do not exist. By con-
trast, we have a proven, successful de-
livery model in the traditional Medi-
care program. It works just fine in pro-
viding medical and hospital coverage
to seniors today. Yet, in drafting this
bill, the authors insisted that the plan
rely on untested private, drug-only in-
surance plans. However, it is possible
that no such plans will materialize. Or
they may be highly unstable—entering
a region one year, just to turn around
and leave the next year if they are not
making a profit.
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In my view, it is a serious mistake to
set up a system that could force sen-
iors to change drug plans every year.
Under this approach, each year seniors
could face a different premium, dif-
ferent coinsurance charges, and dif-
ferent lists of covered drugs. I think
seniors will be very surprised to learn
that they will not have the same ben-
efit from year to year. During consider-
ation of the Senate version of this bill,
I fought to correct this plan. My
amendment would have allowed seniors
to stay in a government-sponsored
back-up plan if they liked it. But that
effort was rejected by those who in-
sist—in a triumph of hope over experi-
ence—that private drug-only plans will
work even though they do not exist
today.

In the conference, the option was fur-
ther scaled back to make it even less
likely that seniors can choose a stable,
government sponsored backup. The
Senate bill required that seniors be
given the option of enrolling in the so-
called fallback plan if they did not
have at least two private drug-only
plans to choose from. But the con-
ference report will not give seniors the
fallback option if there is just one pri-
vate drug only plan available, so long
as there is also a managed care Pre-
ferred Provider Organization plan in
the region. I fear that this will give
seniors an unpalatable choice if they
want access to drug benefits. Either
they will have to join a PPO that re-
stricts their access to health care pro-
viders of their choice, or they will have
to join the one private drug-only plan
even if it charges excessive premiums.

That brings me to another area that
I think will be a surprise to seniors:
the variation in premiums. The au-
thors of this bill like to talk about how
the premiums will be $35 a month. But
what they don’t tell seniors is that $35
a month is just an estimate. Individual
drug plans will have premiums that
can vary substantially. If the drug
plan’s projected cost for delivering the
benefit is only slightly higher than the
national average—a real concern in
many areas—the premium would be
substantially higher than $35 a month.
I think seniors will be very surprised to
learn that their premiums may actu-
ally be as much as $45 or $50 a month
instead of the $35 that has been adver-
tised. These differences will be com-
pounded because monthly premiums
will increase each year in line with the
increase in prescription drug costs.

The thing about this bill that might
be the biggest surprise for seniors will
be the coverage gap, sometimes called
the donut hole. The authors of the bill
understandably don’t want to advertise
this gap in coverage. Many seniors
probably don’t even know that it ex-
ists. But when they hit this gap in cov-
erage, they are going to be mighty sur-
prised. The will discover that Medicare
isn’t covering one penny of their drug
costs even though their monthly part
D premium keeps coming out of their
Social Security checks. And they’re
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going to be doubly surprised when they
find out that the gap isn’t a little more
than $1000 wide, but is closer to $3000.

The authors of the bill like to talk
about a coverage gap from $2250 in drug
costs to $3600 in drug costs. When you
read the fine print, you learn that the
real gap is from $2250 to $5100. That’s
because the $2250 counts all drug costs,
by both Medicare and the beneficiary.
But the $3600 counts only spending by
the beneficiary. When total spending
hits $2250, the beneficiary has paid
$750—the $250 deductible and 25 percent
coinsurance on the amount from $250
to $2250. So Medicare won’t pay an-
other dime until the beneficiary has
paid an additional $2850 out-of-pocket.

Some who are watching might ask,
Who in their right mind would design a
drug benefit that starts, then stops,
then starts again, the way this one
does? Why does the benefit have this
gap in coverage? The answer is simple:
money. It would cost tens of billion of
dollars to close this gap. The folks on
the other side of the aisle made tax
cuts for the wealthy a higher priority
than a prescription drug benefit for
middle income seniors. As a result,
they didn’t have enough money left
over to provide a drug benefit without
this gap in coverage. By most esti-
mates, about one third of all seniors
will reach a point at some time during
the year when Medicare just stops pay-
ing any part of their drug bills. They
will keep paying premiums, but Medi-
care will not pay another dime until
and unless they reach the catastrophic
spending threshold.

Finally, I am concerned about the ef-
fect of this contorted benefit structure
on retiree drug coverage. Millions of
seniors currently have retiree health
coverage that provides more generous
prescription drug coverage than this
bill will provide. When the Senate
passed its bill last June, the Congres-
sional Budget Office estimated that
one third of those with retiree drug
coverage would lose that coverage be-
cause spending by an employer plan
does not count toward reaching the
catastrophic coverage threshold. In
other words, if you have employer cov-
erage, no drug spending by your em-
ployer plan counts toward the $3600 you
have to spend out of your own pocket
before the catastrophic coverage Kicks
in. This provision creates a clear incen-
tive for employers to cut back or drop
coverage so that a beneficiary will
more quickly reach the catastrophic
coverage threshold and Medicare—not
the employer—will pay the remaining
costs.

When this bill passed the Senate, I
said it was not a Cadillac drug plan. It
wasn’t even a Chevy drug plan. Instead,
it was a bare bones plan. To stretch
that analogy, in conference, some of
the bones got fractured, leaving the
plan even weaker, and some of those
bones were replaced with untested arti-
ficial substitutes that may not work
the way they have been advertised.

The conferees did not just widen the
coverage gap and decrease the stability
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of the fallback drug plans that will be
important in many rural and other
areas of the country. They also loaded
down those weak old bones with a new,
heavy load: This bill now is carrying a
number of provisions that, in my view,
will harm the Medicare program and
our health care system.

For example, the bill requires dem-
onstration projects to privatize the
Medicare program, taking the first
steps in turning it from a defined ben-
efit entitlement to a voucher program.
I am pleased that this demonstration
has been limited to just six areas. I am
hopeful that even these few demonstra-
tions may not get off the ground. I,
nonetheless, strongly oppose this ef-
fort. This policy will allow private
plans to cherry-pick younger, healthier
beneficiaries, leaving older, sicker
beneficiaries to face higher premiums
in the traditional Medicare program.
This is terrible health policy, and I
hope we will succeed in reversing it in
the future.

The bill also contain a $10.5 billion
“‘stabilization fund” that allows the
Secretary of HHS to make additional
payments to managed care plans. This
slush fund will just add to the substan-
tial overpayment of managed care
plans that already exists in the Medi-
care plan. To me, it makes no sense to
talk about managed care saving money
for Medicare when it costs Medicare
more to move people into managed
care. Why should we pay managed care
billions and billions of dollars more
than we would pay in traditional Medi-
care to provide the same benefit? That
money could have been put to far bet-
ter use in other ways, either by im-
proving the drug benefit or by devoting
money to chronic care disease manage-
ment in traditional Medicare.

The fact is that about 5 percent of
Medicare beneficiaries account for
roughly 50 percent of total Medicare
spending. These beneficiaries often
have a number of conditions, but they
don’t get coordinated care because
they see different doctors for different
problems. This can result in adverse
drug interactions, the failure to treat
underlying causes rather than symp-
toms, and higher spending than nec-
essary. Yet Medicare does nothing
today to coordinate care in the tradi-
tional Medicare program that serves
nearly 90 percent of all beneficiaries.
Spending a little money up front in
this bill could produce significant cost
savings over time for the Medicare pro-
gram. I hope we will be able to find
money to expand the chronic care dem-
onstrations in the bill.

The bill also expands health savings
accounts that are both bad tax policy
and bad health policy. These accounts
will allow both untaxed contributions
and untaxed withdrawals, a terrible
precedent. If it is copied for other tax-
preferred savings accounts, this policy
could have devastating consequences
for the future of our tax base. More-
over, like the privatization voucher
program, health savings accounts frag-
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ment the health insurance market, un-
dermining the fundamental principle of
spreading risk that allows insurance
markets to work. Health savings ac-
counts will pull wealthier, healthier
workers out of the insurance pool, giv-
ing upper income taxpayers significant
tax savings. Those who remain in tra-
ditional insurance plans—average
workers who would gain little in tax
benefits from the HSAs and those with
significant medical costs—will then
face higher premiums. This is the first
step toward creating a two-tiered
health system in this country. I oppose
this policy. The money spent on these
tax giveaways could have been far bet-
ter spent to help ensure that existing
retiree health coverage is not eroded.

Finally, the bill fails completely to
impose any restraint on the costs of
prescription drugs. One of the chief
complaints I hear from North Dakota
seniors is that drugs cost far too much.
I had hoped that Medicare—which has
been more successful in holding down
health care cost increases than the pri-
vate sector—could use its enormous
market clout to negotiate lower costs
for prescription drugs. Unfortunately,
the bill does not do that. In fact, the
bill contains language that specifically
prohibits Medicare from using its mar-
ket clout to negotiate with pharma-
ceutical companies.

In addition, the conference failed to
include a strong provision on drug re-
importation that was passed by the
House of Representatives. As a result,
Americans will not be able to access
lower cost medications from other
countries. Reimportation will not serve
as a brake on rising drug costs in this
country. As a result, the Congressional
Budget Office tells us the bill will ac-
celerate increases in the costs of pre-
scription drugs.

These are serious flaws. I wish many
of the provisions were far, far better. I
wish other provisions had never been
included. But at the end of the day, we
are faced with the question: Is this bill,
with all its flaws, better than doing
nothing?

For me, the answer is yes. For mil-
lions of seniors who do not have access
to any kind of prescription drug cov-
erage at any price, this will give them
a new option to have a portion of their
drug costs covered. Millions of low in-
come seniors will be significantly bet-
ter off, with a new generous drug ben-
efit that they do not now have. Rural
health care facilities that are now on
the brink of closure because they are
underpaid for their services will get a
new life from the rural Medicare reim-
bursement provisions in the bill.

Even with these significant victories,
if I thought this bill fundamentally
threatened the existing Medicare pro-
gram, I could not support it. I know
that there are some who sincerely be-
lieve that the privatization demonstra-
tions will fundamentally undermine
the program. Although I share their
view that these demonstrations are bad
policy—perhaps even terrible policy—I
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do not believe that six demonstration
projects affecting less than 5 percent of
all Medicare beneficiaries will destroy
Medicare.

Although this bill is far from perfect,
I have concluded that we should pass
it. On balance, this bill is a step in the
right direction. We do not know when
we will have another, better bill that
can pass the Congress and be signed
into law. In my view, it would not be
fair to those seniors—including tens of
thousand of North Dakota seniors—
who have no access to drug coverage of
any Kkind at any price to deny them
this first step in the uncertain hope
that we might be able to do better at
some point in the future. Rather, we
must take the $400 billion opportunity
that is on the table today and start
providing prescription drug coverage to
America’s seniors. Then we can and we
will go to work to improve the pre-
scription drug benefit provided by this
bill.

Mr. BIDEN. Mr. President, I voted
against this bill today because I would
never do anything that risks the future
of Medicare, and I fear this bill takes
the first steps toward the breakup of
the traditional Medicare Program. In
addition, this administration’s mis-
placed priorities put enormous tax cuts
first and left us little room to provide
the comprehensive and fair drug ben-
efit that seniors deserve. We should
have done this right and provided a
better drug benefit without jeopard-
izing the Medicare Program that has
given seniors health security for 38
years.

My vote today was one of the more
difficult decisions I have faced in my
Senate career. For starters, let me
note that not all of this bill is bad.
Some people will get help with their
drug costs. We in Delaware are fortu-
nate to already benefit from unique
programs that have long helped low-in-
come seniors with their prescription
drug costs, and this bill should build
upon that foundation. It also offers
some coverage to many middle class
seniors and disabled citizens. All in all,
these aspects of this bill are not enor-
mously different from those in the Sen-
ate-passed bill that I voted for earlier
this year.

This bill also includes sorely needed
payment adjustments for hospitals,
doctors, and other health care pro-
viders, which will ensure that Medicare
patients get quality care and continued
access to important medical services.

On the downside, however, this legis-
lation still has a large gap in cov-
erage—forced by budget constraints—
in which the Government provides no
subsidy for prescription drugs. I know
that many people will find this gap
confusing, disappointing, and burden-
some. I am also very concerned that
this bill does not sufficiently protect
millions of retirees who currently re-
ceive good health care benefits from
their former employers.

If we had done this the right way, we
would have held back on some of the
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excessive tax cuts pushed through over
the last three years and allocated more
of our resources to meeting our obliga-
tion to provide a complete prescription
drug benefit. Instead, the administra-
tion’s misplaced priorities tied our
hands.

If this legislation were just limited
to the prescription drug benefit and the
provider payment modifications, it
would probably have my vote as being
about as good as could be done under
the current budget circumstances. But
I have very serious concerns about
other provisions tacked onto this bill
that will take the Medicare Program
and the health care benefits for 40 mil-
lion Americans into uncharted and haz-
ardous waters. This bill takes the first
step toward monumental changes in
the very foundation of how Medicare
operates, beginning a push toward the
breakup of the entire program.

The strength of the Medicare system
has been its broad coverage, its sim-
plicity, and the open choices patients
enjoy. This bill sets in motion a new
system that could tear down each of
these advantages.

On balance I cannot support this leg-
islation. To me, the negative features
have such damaging potential that
they overwhelm the benefits. Had the
negotiations on this bill been done in
the open, with the full participation of
both parties, I think we could have
crafted a better bill. I cannot vote for
a bill that sets us on the path toward
undermining the traditional Medicare
Program that has worked so well for
decades.

Mr. BREAUX. Mr. President, today
we passed historic Medicare legisla-
tion. Getting here was not easy. Behind
the scenes, for months and even years,
staff has worked incredibly hard to
help produce this complex and com-
prehensive bill.

In particular, I would like to thank
Senator BAUCUS’ Finance Committee
staff who put in countless hours and re-
mained dedicated to this legislation
during long and difficult late-night and
weekend sessions. Dr. Elizabeth Fowler
lead the Finance health team. Dr.
Fowler’s expertise, even-handedness,
and professionalism were critical in
getting us to where we are today. Other
professional staff, including Jon Blum,
Pat Bousliman, Andrea Cohen, Bill
Dauster and Daniel Stein, all served
the entire U.S. Senate and served us
well. The Minority Staff Director, Jeff
Forbes, was also instrumental in seeing
this legislation through until the end.
We were able to achieve many Demo-
cratic priorities in this bill because of
their hard work and dedication.

I would also like to thank Senator
GRASSLEY’s staff on the Senate Fi-
nance Committee for the critical role
they played in passing this historic leg-
islation. Linda Fishman, Ted Totman,
Colin Roskey, Jennifer Bell, Mark
Hayes and Leah Kegler worked tire-
lessly for many months to get a bill
drafted, through the Senate Finance
Committee, passed on the Senate floor
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and out of tough conference negotia-
tions with the House. The majority
staff director of the Senate Finance
Committee, Kolan Davis, also played
an integral role in getting this con-
ference report passed.

Our Nation’s senior citizens owe the
whole Senate Finance Committee team
a debt of gratitude for making this
Medicare legislation possible. I yield
the floor.

Mr. SARBANES. Mr. President, I
cannot support the Medicare prescrip-
tion drug conference report before us. I
share in the disappointment of the
many seniors, advocacy groups, pro-
viders, and colleagues in Congress who
have fought so long to provide Medi-
care beneficiaries with prescription
drug coverage. Drug coverage should be
an integral part of any meaningful
health care insurance and it is certain
that if Medicare were created today, no
one would imagine excluding drug cov-
erage. Unfortunately, the bill before us
now has wasted an opportunity to give
Medicare beneficiaries the affordable
and comprehensive coverage they de-
serve. The conference report provides
inadequate coverage while at the same
time undermining Medicare, a program
that has served our seniors for over 37
years.

Under this bill, Medicare bene-
ficiaries will pay an estimated pre-
mium of $35 per month although that
premium level is not guaranteed and it
could be higher. After meeting a $250
annual deductible, 75 percent of a bene-
ficiary’s drug costs are covered up to
$2,250. A beneficiary receives no cov-
erage for drug costs between $2,251 and
$3,600, though they are still required to
continue paying monthly premiums
during this coverage gap. Once drug
costs exceed $3,600, the drug plan would
cover 95 percent of a Medicare bene-
ficiary’s drug expenses. This drug ben-
efit is insufficient and much less than
many retirees receive through existing
coverage.

Those opposed to offering a more sub-
stantial prescription drug Dbenefit
claimed there are insufficient re-
sources to pay for it. This argument
comes from the very people who have
pushed through the Congress tax-cut
programs that tilt heavily in favor of
the wealthy. Over the last several
years, the administration has squan-
dered a surplus and left the Nation fac-
ing a deficit already approaching half a
trillion dollars. These valuable re-
sources could have been used to provide
our Nation’s seniors the real drug cov-
erage they deserve.

During consideration of the Senate
bill, we missed an opportunity to pro-
vide Medicare beneficiaries with a sub-
stantial, reliable and straightforward
prescription drug benefit. I cosponsored
and voted for an amendment offered by
my colleague from Illinois, Senator
DURBIN. His alternative would have
provided a Medicare-delivered drug
benefit that would have allowed the
Medicare program to employ negoti-
ating strategies used by the Veterans
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Administration—VA—and other gov-
ernment entities to bring down drug
prices. Senator DURBIN’S plan would
have begun as soon as practicable, un-
like this legislation that leaves bene-
ficiaries waiting until 2006 for the drug
benefit to begin.

Under Senator DURBIN’S plan, seniors
would have not paid a deductible,
would have paid 30 percent of costs,
and would have no coverage gap. Once
drug costs reach $5,000, 90 percent of
their costs would be covered. In addi-
tion, employer contributions would
count toward out-of-pocket limits so
there would be much less risk of em-
ployers dropping retiree coverage. This
was the proposal we should be acting
on today.

As I emphasized during debate on the
conference report, this bill contains a
number of provisions that would under-
mine Medicare. For the first time in
history, Medicare beneficiaries will pay
more for their Part B premiums based
on their income, thereby eroding the
universal nature of the program. Medi-
care enjoys widespread support since
everyone pays the same monthly pre-
mium for the same service, thereby
giving us a social insurance program in
which everyone has an equal stake.

The bill before us does not deal effec-
tively with the rising costs of drugs.
This legislation does not allow the Fed-
eral government to bring its weight to
bear to lower drug costs. Medicare is
not allowed to bargain on behalf of the
millions of beneficiaries who would re-
ceive drug benefits. We know that
drugs purchased through the VA pro-
gram cost substantially less than those
purchased at retail value. Further-
more, under this bill drug reimporta-
tion is completely at the discretion of
the Administration. This is the same
Administration that has repeatedly ex-
pressed its opposition against drug re-
importation even if safeguards can be
taken to ensure the safety of the re-
imported drugs.

This bill has the serious potential to
cause a number of retirees to lose ex-
isting employer-sponsored prescription
drug coverage. CBO estimates that 2.7
million retirees would lose existing
coverage. This is an unacceptable con-
sequence of legislation that is supposed
to make life better for seniors. This se-
rious deficiency has prompted many
constituents to call my office to ex-
press concern about this bill.

Congress began this debate focused
on the best way to provide Medicare
beneficiaries drug coverage and efforts
to keep those drugs affordable. We now
have legislation before us in which the
drug benefit appears to be an after-
thought. I think a deeply troubling as-
pect of the bill is that it takes steps to-
ward privatizing Medicare. This legis-
lation relies on private plans to deliver
the drug benefit; seniors could be
forced to shift from plan-to-plan, year-
to-year as they did when
Medicare+Choice HMOs pulled out of
the Medicare program a few years ago.
In my own State of Maryland, insur-
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ance companies left the Medicare pro-
gram, abandoning more than 100,000
seniors.

In addition, the bill includes a six-
year premium-support ‘‘demonstration
project,” which would be established in
six metropolitan areas. Medicare re-
cipients in these areas would choose
between traditional Medicare and pri-
vate health plans; if the cost of the se-
lected form of coverage exceeded a
benchmark level set for the area, the
individual pays increased premiums to
cover the difference. This bill also con-
tains $12 billion in subsidies for private
plans. This funding gives private plans
an unfair advantage by enabling them
to provide benefits that traditional
Medicare does not cover. If private
plans were more efficient than Medi-
care, they would not need this money
to compete. This $12 billion should
have been used to improve the drug
benefit for all Medicare beneficiaries,
not to underwrite the private plans.

The inclusion of tax savings accounts
to pay out-of-pocket medical expenses
further underscores how far the focus
of the bill has strayed from providing
Medicare beneficiaries prescription
drug coverage. The bill makes health
savings accounts that are currently a
limited demonstration project univer-
sally available. These accounts could
be used with high-deductible health
policies giving healthy, affluent work-
ers a strong incentive to opt out of
comprehensive health insurance plans
in favor of the new accounts. If large
numbers of these workers opt out of
comprehensive plans, the pool of people
left in comprehensive plans would be
older and sicker, causing premiums for
comprehensive insurance to rise sig-
nificantly.

I have long been a strong supporter
of providing older Americans and dis-
abled individuals who rely on Medicare
an affordable, comprehensive, reliable
and voluntary prescription drug ben-
efit. However, I want to ensure we do
so in a way that does not worsen the
situation in which many seniors find
themselves as they face rapidly rising
drug costs. As we consider proposals to
expand our Nation’s major health enti-
tlement programs, it is appropriate to
follow a guiding principle in the prac-
tice of medicine—do no harm. Our sen-
iors deserve a drug benefit that is a
real improvement, not a complex ex-
periment that may cause more trouble
than it’s worth. We must not enact a
law intended to help that might even-
tually harm millions. The American
people deserve better.

The PRESIDENT pro tempore. The
Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I ask
unanimous consent to use the 5 min-
utes reserved for the leader. That has
been cleared on both sides.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. KENNEDY. I yield 7 minutes to
the Senator from Connecticut. How
much time remains on each side?

The PRESIDENT pro tempore. There
remain 11 minutes 41 seconds on the
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majority side, 12 minutes 40 second for
the minority. The source is the minor-
ity leader’s time.

Mr. KENNEDY. So we have 12 min-
utes. I yield 7 minutes to the Senator
from Connecticut.

The PRESIDENT pro tempore. Yes,
11 minutes 41 second plus the 5 min-
utes.

Mr. DODD. Mr. President, in the lim-
ited time we have I would like to go
back over and reiterate some points. In
the very first instance, looking at the
Medicare portion of this bill, right off
the bat there are almost 9 million sen-
iors who are going to be disadvantaged
by this legislation. Almost one-quarter
of the 41 million seniors who benefit
from Medicare are going to be dis-
advantaged by this bill. There are 2.7
million seniors, according to the Con-
gressional Budget Office, who are going
to lose health benefits currently of-
fered by their former employer. In my
State, that is 40,000 people right off the
bat. Those are CBO numbers; those are
not mine, not made up by the minor-
ity.

Second, 6.4 million low-income sen-
iors will have to pay more for the drugs
they need. In my State, that is 74,000
people. The combined numbers are 9
million people, before anything else
happens, who are going to be disadvan-
taged. This is a fact. If you are on
Medicare and Medicaid you currently
don’t have to have a copay when it
comes to prescription drugs. Now,
under this bill, you will. It may not
seem like a lot to people, but if you are
making $13,470 or less than that, be-
lieve me, even a slight increase in
these drug costs can be very harmful.
That is just a fact.

Let me say to my friend from Iowa, I
have respect for him and I admire his
tenacity and his tremendous effort on
behalf of this bill. I say to my friend,
$13,470 is not a lot of money for Ameri-
cans, and if you make $13,471, you are
going to pay $420 in premiums, a $250
deductible, and you have to pay 25 per-
cent of the cost of your prescription
drugs. If you make $13,471, that is what
you are going to be burdened with. I
appreciate the fact that the very low
income get some help, but I do not
know anyone in this country who
thinks $13,471 is a lot of money. But if
you hit that number, then you are
going to pay those kinds of costs, and
that is going to be tremendously bur-
densome to many people.

Second, of course, if you look at
chart 2 quickly here, you will see that
this bill creates an unlevel playing
field. We are told about free competi-
tion and choice. But the fact is, under
this bill private plans get a 9 percent
higher reimbursement than the Medi-
care plan, and they get $12 billion. If
you have two competitors trying to ap-
peal to a consumer and one side gets a
9 percent increase in reimbursement
rates, plus $12 billion to help them get
into the market, I don’t know how you
call that a level playing field. That is
not level at all, in my view.



November 25, 2003

If we examine the so-called premium
support demonstration programs, sen-
iors effected by this experiment are
going to be put in situations where
they have less choice. If you end up
being pushed into a private plan—and
you can be under this bill—then your
ability to choose your own doctor is
gone. Talk about choice, there is no
more fundamental choice to most
Americans than the right to choose the
physician who will take care of you,
particularly for a senior. But under
this legislation, if you are pushed into
those plans, you lose the right to make
that choice, the opportunity to choose
your own doctor.

I hardly consider that a step forward
or an improvement in the Medicare
system. It is a major setback.

With regard to prescription drug
costs, this issue has been made very
clear by the Senator from Florida. I
commend him for it. We are not saying
in this legislation that you can go out,
as the VA does, and consolidate your
membership and then negotiate for
prices. As the Senator from Florida
pointed out, in the case of a couple
that has been married for many years,
the price of a drug for the husband,
who is a veteran who served in Korea
and World War II, is going to be sub-
stantially less than the price of the
same drug for his wife, who wasn’t a
veteran. How can you explain that to a
couple? Why can we not do with Medi-
care what we do with the VA? It is a
logical choice. This bill prohibits that
from happening.

I don’t understand, for the life of me,
why we are endorsing a proposal that
doesn’t allow the collective buying
power of 41 million Americans to go
out and lower the cost of prescription
drugs. Yet this legislation would pro-
hibit us from doing that.

When you look at those issues in this
proposal, again I say to my friends who
have crafted the prescription drug ben-
efit, there are certainly stated advan-
tages of moving forward with some-
thing here. But as the lead editorial in
my State newspaper pointed out the
other day, we can do a lot better with
this legislation. It says:

They deserve better than scrambled eggs
that Congress, AARP, and other special in-
terests want to dish out in the guise of ‘‘re-
form.”

The centerpiece of this faux reform is pre-
scription drug coverage. Here is the math: A
beneficiary who has prescription drug bills
totaling $2,250 a year would have to pay pre-
miums of $420, a deductible of $250 and 25 per-
cent of the cost of medicine.

For someone in that category, that
adds up to $1,252 out of pocket in their
bills. Once the beneficiary’s drugs
reach $2,250, then they will have to pay
the entire bill up to $3,600. Again, I re-
alize you can’t take care of everyone
here, but that is a tremendous dis-
advantage.

I ask unanimous consent that the
editorial from the Hartford Courant be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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MEDICARE REFORM: TRY AGAIN

It’s not perfect, but it’s a start. That’s the
gist of the multimillion-dollar marketing
campaign launched by AARP in support of
the Medicare bill that passed the House by a
220 to 215 vote early Saturday. The organiza-
tion that purports to represent Americans
who are at least 50 years old pledges to fix
the bill’s flaws in future years.

Beware of such promises. Americans are
not looking for a perfect system. They yearn
for improvements in Medicare that they can
comprehend. They know that Rome wasn’t
built in a day and prescription drug coverage
won’t be guaranteed overnight.

But Medicare beneficiaries have waited for
at least a decade for such coverage. They de-
serve better than the scrambled egg that
Congress, AARP and other special interests
want to dish out in the guise of ‘“‘reform.”

Is it any wonder why shares of health care
businesses, particularly drug companies,
skyrocketed on Wall Street after the con-
gressional conferees announced the details of
the agreement? Lawmakers listened to lob-
byists far more attentively than they lis-
tened to Medicare beneficiaries.

The centerpiece of this faux reform is pre-
scription drug coverage. Here is the math: A
beneficiary who has prescription drug bills
totaling $2,250 a year would have to pay pre-
miums of $420, a deductible of $250 and 25 per-
cent of the cost of the medicine. That adds
up to paying $1,252 out of pocket.

Once a beneficiary’s drug bills reach $2,250,
the beneficiary would have to foot the entire
drug bill up to $3,600. Only after drug costs
exceed this amount would the prescription
plan pay 95 percent of the bills.

This package contains little to cheer
about. Some provisions deserve jeers. The el-
derly who had hoped to buy less expensive
prescription drugs from Canada and Mexico
are out of luck. Those who have paid Medi-
care payroll taxes would have their benefits
linked—for the first time in Medicare’s his-
tory—to their retirement income. For those
who earn more than $80,000 a year, the pre-
miums for Medicare Part B (doctors’ bills
and other costs not covered by basic Medi-
care) would increase substantially. So much
for relying on government to honor its
pledge to treat everyone equally under Part
B.

Why is AARP aiding and abetting GOP
lawmakers in selling such reform under false
pretenses? The organization is a big-business
operation, with revenue of $608 million last
year from its insurance-related operations.

“It’s almost unimaginable that—AARP—
wouldn’t stand to gain” as a result of this
legislation, said David Himmelstein of Har-
vard Medical School. Alan Simpson, a former
GOP senator, hit the bull’s-eye when he
noted, “If there was a sublime definition of
conflict of interest, it would be AARP from
morning to night.”

AARP’s members should make themselves
heard as they did in 1988, when the organiza-
tion successfully lobbied for a flawed cata-
strophic insurance benefit. The ensuing up-
roar by elderly people forced Congress to re-
peal the legislation.

On the subject of lobbying, why is AARP
still designated as a tax-exempt nonpartisan
organization? It shouldn’t be.

Mr. DODD. Mr. President, I urge our
colleagues to reject this bill and come
back in January and rework it. Forty-
one million Americans deserve a lot
better than this bill is going to give
them.

The PRESIDENT pro tempore. The
Senator from Massachusetts.

Mr. KENNEDY. Mr. President, how
much time do we have remaining?
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The PRESIDENT pro tempore. There
are 7T minutes remaining.

Mr. KENNEDY. I yield 1 minute to
the Senator from Illinois.

The PRESIDENT pro tempore. The
Senator from Illinois.

Mr. DURBIN. Mr. President, I thank
the Senator from Massachusetts.

America’s parents and grandparents
are the losers today, and special inter-
est groups are the winners. America’s
senior citizens deserve better. This bill
does nothing to reduce drug prices, and
it starts our Nation down the road to-
ward privatizing Medicare and endan-
gering America’s lifeline program that
has been a bright beacon for seniors
across our country for more than four
decades. The pharmaceutical compa-
nies and the HMOs will give thanks for
this turkey, but America’s seniors will
get stuffed.

I am going to vote no on this. I hope
my colleagues will join me.

I yield the floor.

The PRESIDENT pro tempore. Who
yields time?

Mr. KENNEDY. Mr. President, how
much time remains?

The PRESIDENT pro tempore. The
Senator’s side has 7 minutes 1 second.
The other side has 11 minutes 41 sec-
onds.

Mr. KENNEDY. I withhold our time.

The PRESIDENT pro tempore. Who
yields time?

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
yield myself such time as I consume
and I invite proponents of the legisla-
tion to come over so I can yield some
time to them.

One of the issues that has been bad-
mouthed by the other side, the oppo-
nents of this legislation, is that we
have not done enough to help retiree
coverage; in other words, the problem
they would suppose is that a lot of cor-
porations will be dumping their plans
on the Government.

First of all, Congress can’t pass a law
telling any corporation X, Y, or Z that
they can’t do that. If they decide it is
in their interest, they are going to do
it. The point is they have been doing it
for years and years.

I had a chart up here 2 days ago that
showed how we have gone down from
about 89 percent to 60 percent over the
last 10 years of the corporations that
had retiree health plans. What we are
doing is putting in place a program so
that if a corporation does that, there is
at least something for people who have
zilch when it comes to prescription
drugs.

One of the things we have done to en-
courage corporations not to do that is
we have put $89 billion in this bill to
protect retiree health coverage. This
funding makes it more likely—not less
likely—that employers will continue
their retiree benefits. We do that for
two reasons. Obviously, it is better for
people to keep what they have. So
there is an incentive for that. That will
help keep a good drug benefit. Second,
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if this is dumped on the Medicare Pro-
gram, it is going to be much more cost-
ly than to keep it in the corporation
plan. We did it for those two reasons.

The opponents of this bill have been
saying retirees are going to be
dropped—that they will be left without
coverage because of this bill. It is easy
to make very clear that these retirees
will not be left without drug coverage.
That is, obviously, because one of the
motivations behind this 3-year effort to
get prescription drugs in Medicare is to
take care of or at least offer a plan to
people who don’t have anything. That
is about 35 percent of the people today.
It is better for those who do not have
as good a plan as we are putting on the
books. These retirees will still be bet-
ter off than they are today because
today, when their employers drop their
coverage, they are left with nothing—
no coverage at all.

Because of this bill, these retirees
will be getting drug coverage from
Medicare, and their former employer
will likely pay the monthly premium
for that.

This is a bipartisan bill. This bill ad-
dresses the problem we saw as a very
serious problem. According to the Con-
gressional Budget Office, we have ad-
dressed it in a very responsible way
and by reducing very much the possi-
bility that these corporate retirees will
be dumped onto this plan.

This bipartisan bill protects retirees’
benefits. That has been our goal, and
we have accomplished it. The time has
come strengthen and improve Medicare
with this historic bipartisan agree-
ment. It is the culmination of years of
work by Republicans and Democrats
who have come together to get this
done.

As the AARP has made clear when
providing its strong endorsement, this
bill “helps millions of older Americans
and their families,” and is ‘“‘an impor-
tant milestone in the nation’s commit-
ment to strengthen and expand health
security for its citizens.. . .”

This bill offers an affordable, uni-
versal prescription drug benefit that
will cover about half the cost of pre-
scriptions for the average senior.

It offers generous coverage for 14 mil-
lion lower income seniors. It expands
coverage for lower income seniors far
beyond what is offered today. They will
have access to drug coverage with
lower or no premiums, no coverage cap,
and coverage of 85 percent to 95 percent
of the cost of prescription drugs.

And the new Medicare drug benefit is
voluntary—no one is forced to enroll in
this benefit. Seniors can stay in tradi-
tional Medicare just like they have
today and have full access to prescrip-
tion drugs.

There is also a guaranteed govern-
ment fallback. It is a guarantee that
seniors will be able to get prescription
drug coverage.

This bill also invests $89 billion to
protect retiree health coverage. This
funding makes it more likely, not less
likely, that employers will continue
their retiree benefits.
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This bill also creates new coverage
choices for beneficiaries in a newly re-
vitalized Medicare Advantage program.
And this is voluntary too—no one will
be forced to join an HMO.

The bill lowers drug costs by speed-
ing the delivery of new generic drugs to
the marketplace, lowering costs for all
Americans, not just those on Medicare.

The bipartisan bill includes Ilong
overdue improvements to Medicare’s
complex regulations.

It also revitalizes the rural health
care safety net with the biggest pack-
age of rural payment improvements
Congress has ever seen.

I urge my colleagues to put the inter-
ests of our seniors first and give them
more choices and better benefits by
voting for this historic bipartisan pre-
scription drug bill.

We cannot let this opportunity pass.

Mr. President, it has been a long and
arduous process to get us to where we
are today. This is a process that didn’t
start this year, or even last year, but
many years ago, on the foundation of
what we then called the ‘‘tripartisan
bill.”” Through many years of discus-
sions and negotiations in the Finance
Committee, we have taken the founda-
tion of that first bill and crafted com-
prehensive Medicare policy that will
vastly improve the health and overall
well being of our nation’s seniors.

Our critics will say it is not enough
or that it lacks one provision or an-
other. My response is that no other Fi-
nance Committee membership and no
other Congress has been able to
produce a bill of this magnitude. We
have worked tirelessly in the Finance
Committee and with our colleagues in
the House to try to make this bill as
perfect as possible.

The reality is the Medicare program
itself is not perfect.

And I challenge those in opposition
to this bill, to show me perfect legisla-
tion. It is impossible because we’re
adding layers on a system that has
been in place for nearly 40 years. But
everyone involved in this process has
worked their hearts out to make this
bill the best bill that it can be. It has
been a sacrifice for all involved. Missed
dinners with family, missed weekends
with the kids, little sleep, and intense
emotions and intellectual energy—to
make this bill what it is.

We’ve all given 150 percent to get this
bill done. And I will admit we did not
reach ‘‘perfection’’, but we reached ex-
cellence. And America’s seniors will
benefit from the commitment that was
made by all of us involved. We did it
for them. And it will make a positive
difference in their lives. To me, that is
the closest thing to perfection that we
could achieve.

Let me close by thanking my col-
leagues on the committee, in the Sen-
ate, the House, CMS, HHS and the
White House. Dedicated individuals
across the Congress and the Executive
Branch have worked tirelessly, night
and day, to make this happen, and they
deserve our thanks for their true com-
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mitment to this bill and their commit-
ment to this country.

For my part, I want to thank my own
current Finance Committee staff: Ted
Totman, my Deputy Staff Director who
shepherded staff and members through
this arduous process; Linda Fishman,
my Health Policy Director who led the
committee’s consideration of this bill
and who captained a team of talented
analysts, including Colin Roskey,
whose daughter, Rose, was born while
negotiations played out in the Finance
Committee in March; Mark Hayes, who
balanced multiple titles of this legisla-
tion while attending law school at
night; Jennifer Bell, whose dedication
to the needs of rural Americans played
an instrumental role in the success of
our rural healthcare package; Leah
Kegler, who managed many of the com-
plex low income and Medicaid policies
in the bill; Alicia Ziemiecki, who pro-
vided crucial assistance and support to
all on this staff and to individual Com-
mittee members throughout the year;
and Mollie Zito, who joined the staff
just this year and immediately made
important contributions to the overall
effort.

Still other former members of my Fi-
nance Committee staff who are not
with me on the floor today have been
instrumental in the development of
this legislation. They include: Monica
Tencate, Tom Walsh, Rebecca
Reisinger, Hope Cooper, and Jeannie
Haggerty, each of whom helped to
shape the original Tripartisan pro-
posal, whose imprint on this legislation
is unmistakable. Each of these individ-
uals contributed creatively, analyt-
ically and energetically to the success-
ful completion of this legislation.

Beyond the health staff of the Fi-
nance Committee, I want to recognize
other committee staff who played im-
portant roles in resolving the many
interwoven, complex tax, health and
trade policies within this legislation.
Mark Prater and Diann Howland
helped navigate many of the health
savings account and employer-related
issues in the bill. Steven Schaefer and
Everett Eissenstadt along with Rita
Lari of my Judiciary Committee staff
helped conferees reach consensus on
difficult pricing, importation and ge-
neric drug policies. Steve Robinson as-
sisted in budgetary matters, and Dean
Zerbe and Emilia DiSanto provided
good counsel on matters relating to
Medicare program integrity. Jill
Kozeny, Jill Gerber, Beth Levine and
Dustin Vande Hoef provided cogent and
concise outreach and explanation to
the media. Leah Shimp, Cory Crowley
and Mary Gross kept in close touch
with Iowans on the legislation. And
Kolan Davis, my Chief Counsel on the
committee, provided important over-
sight and advice throughout the proc-
ess.

Beyond my own staff, I want to rec-
ognize Senator BAUCUS’s staff, with
whom I have enjoyed an excellent
working relationship over the last few
years and with whom my own staff has
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worked especially closely: Jeff Forbes,
Russ Sullivan, Judy Miller, Bill
Dauster, Liz Fowler, Jonathan Blum,
Pat Bousliman, Andrea Cohen, Mike
Mongan, Kate Kirchgraber and Dan
Stein. Senator BAUCUS’s team have
shown a sincere commitment to bal-
anced, fair bipartisan legislation and
have been consummate professionals
throughout.

The staff to my Senate colleagues on
the conference are also deserving our
thanks. Each contributed to a collegial
working environment under enormous
time and political pressures: Pattie
DeLoatche, Mark Carlson, and Bruce
Artim with Senator HATCH; Stacey
Hughes, Hazen Marshall and Bini
Zomer with Senator NICKLES; Don
Dempsey, Diane Major, Elizabeth
Maier and Lisa Wolski with Senator
KyL; Dean Rosen, Elizabeth Scanlon,
Craig Burton and Eric Ueland with
Senator FRIST; and Sarah Walter,
Michele Easton and Paige Jennings
with Senator BREAUX.

Finally, all of us were extremely well
served by the hard work of our Con-
gressional support agencies, including
the able work of our Senate Legislative
Counsels who toiled longer into the
night than most: Ruth Ernst, John
Goetcheus and Jim Scott. Technical
and analytical support was provided by
experts at the Congressional Research
Service, including Richard Price, Jim
Hahn, Chris Peterson, Hinda Chakind,
Jennifer O’Sullivan and Jennifer Bou-
langer and many others who assisted in
the completion of the Conference Re-
port. At the Congressional Budget Of-
fice, Doug Holtz-Eakin, Steve Lieber-
man, Tom Bradley, Chris Topileski,
Phil Ellis, Rachel Schmidt, Jeannie De
Sa, Eric Rollins, Shinobu Suzuki and
many others played crucial roles in de-
veloping cost estimates for policies
large and small in this conference
agreement.

Each of these dedicated individuals is
deserving of our thanks for their com-
mitment to improving Medicare and
making affordable access to prescrip-
tion drugs a reality for America’s sen-
iors.

If the other side says it is OK, I
would like to yield 3 minutes to the
Senator from Texas.

The PRESIDING OFFICER (Mr.
CHAMBLISS). The Senator from Texas is
recognized for 3 minutes.

Mrs. HUTCHISON. Mr. President, I
have been here for 10 years now. There
are many in the Chamber who have
been here longer than I. But I know
one thing. Anytime we do something
that is very major and very com-
plicated, it is easy to pick it apart. It
is easy in 30 seconds to say why you are
not going to vote for something that
has so many facets. That is much more
politically feasible and it is much easi-
er. It is harder to vote yes on some-
thing that isn’t perfect.

How can you ever expect a bill this
complicated to suit every person in
this body perfectly? Of course, you
can’t. That is why we have 100 Senators
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from 50 States. It is why we go back
and forth and compromise. Yes, there
is compromise in this bill. But let me
tell you in a few minutes why I am vot-
ing yes.

I am voting yes because senior citi-
zens do not have benefits for prescrip-
tion drugs. We must start. No one
would say this is perfect. Who could ex-
pect a perfect bill that is this com-
prehensive? This is the bill. Of course,
you don’t agree with every word in it.
But are we going to throw it away and
not even start? I hope not. Those who
have been around here longer than I
know that we will come back and we
will adjust where adjustment is nec-
essary, as we do in every major piece of
legislation that is far-reaching.

I am voting for this bill because for
the first time everyone in our country
will have the chance to put aside
money in a health savings account to
build up for their copays and for their
premiums on health care insurance. It
will be a tax-free buildup, and it will be
tax free when you take it out for your
health care needs.

I am voting for this bill because it in-
creases the reimbursement for our peo-
ple who give medical services. Our
rural hospitals are dying all over our
country and they will have a better re-
imbursement rate, something Senator
KENNEDY and I worked on very hard.
This is not what I wanted in totality,
but we are going to increase the teach-
ing hospital reimbursement because
the teaching hospitals are the ones
that treat our poor. Our teaching hos-
pitals are where our up-and-coming
physicians and nurses learn how to
treat patients. We are increasing the
reimbursement. Senator KENNEDY and I
worked very hard on that.

It is not everything we wanted but
we can come back and we will make it
even better. There will be millions of
dollars going into our teaching hos-
pitals and every State in our country
has a teaching hospital.

The reimbursement to physicians is
going to increase. How many physi-
cians have said, I am not taking Medi-
care patients anymore; I cannot afford
it. We want physicians to take our
Medicare patients. We also want a free-
dom to choose, which our Medicare pa-
tients do not now have and which we
will have in the future.

That is why I am voting for this bill.
It is the harder vote. I urge my col-
leagues to step up to the plate and help
us start.

Mr. KENNEDY. How much time is on
the other side?

The PRESIDING OFFICER. The ma-
jority has 3 minutes 16 seconds and the
minority has 6 minutes 3 seconds.

Mr. KENNEDY. Mr. President, I yield
myself 5 minutes.

Mr. President, my friend from Iowa
talked about what is happening to the
retiree programs. This is the most re-
cent study. Firms offering retiree
health benefits dropped 40 percent in
the last 8 years. With this legislation,
it will go right down through the cel-
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lar, make no mistake. We brought that
out in this debate.

My friend from Connecticut has
talked about what will happen in his
State, about the retirees. It happens in
Connecticut, it happens in Massachu-
setts, it is happening in every State of
this country, the losing of retirees. The
low-income elderly and disabled will
pay more. Thousands are going to fail
the assets test. That is what is hap-
pening in the bill.

In my early years of service in the
Senate 1 was privileged to participate
in the final stages of the long debate
that culminated in the enactment of
Medicare.

Today, Medicare is so much a part of
the essential fabric of our society that
it is hard to remember the harsh re-
ality the elderly faced before its enact-
ment. Too often, their lives were
blighted by the fear of a costly illness
that would swallow the savings of a
lifetime and leave them impoverished.
Too often, their lack of access to af-
fordable medical care made a mockery
of the dignified and secure retirement
that should be the birthright of every
American. Private health insurance
had failed the elderly, and Medicare
was the response.

Today, Medicare and Social Security
are the most beloved and successful
government programs ever enacted.
They form the cornerstone of our na-
tion’s retirement system. But they are
also under assault from a heartless
right-wing ideology that ignores the
lessons of the past.

This ideology views health care as
just another commodity. It sees Medi-
care as another potential profit center
for HMOs and insurance companies, not
as solemn commitment between gov-
ernment and its citizens. It says senior
citizens should be subject to the sink
or swim economics of the market-
place—and if they sink, it is their fail-
ure, not our society’s.

The legislation we are debating today
started as an important down payment
on the comprehensive prescription drug
coverage the elderly have long needed
to complement the coverage of hospital
and physician care that Medicare pro-
vides. That was the essence of the bi-
partisan bill that passed the Senate by
an overwhelming majority. But that
bipartisan bill is not the one we are de-
bating today.

Instead, the legislation before the
Senate is a partisan document that em-
bodies this administration’s right-wing
ideology and its desire to fuel the prof-
its of the wealthy and powerful who
support it. It cynically uses the
elderly’s need for prescription drugs as
a Trojan horse to reshape Medicare.
The Republican majority has hijacked
this conference.

Their program draws its essential in-
spiration from the President’s original
program to limit prescription drug ben-
efits to senior citizens who join an
HMO. That plan was too crude and ob-
vious to withstand public scrutiny, so
the House of Representatives—and now
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this conference committee—has crafted
a more subtle but no less destructive
approach. That is why this legislation
had to be rammed through the House of
Representatives in the dead of night,
with the support of only one party, and
only after the rules of the House were
bent and broken. That is why this leg-
islation is being rammed through the
Senate after only 3 days of debate, and
only after the Senate waived its own
rules in a very close and narrow vote.

This bill is a cold, calculated pro-
gram to unravel Medicare, to privatize
it, to voucherize it and to force senior
citizens into the unloving arms of
HMOs. It is the first step in the Admin-
istration’s campaign to reshape Amer-
ica to fit its right-wing ideology. And
the White House has already an-
nounced that if they are successful in
enacting this first step, the privatiza-
tion of Social Security will be the next
step. Today, big HMOs, insurance com-
panies, and pharmaceutical companies
are the winners. Tomorrow, when So-
cial Security is privatized, it will be
the big banks and brokerage houses.
And, in both cases, senior citizens and
their families will be the losers.

The bill uses a triple threat to un-
ravel Medicare.

It creates a new program called pre-
mium support. They call it a dem-
onstration, but it is really a vast social
experiment using millions of senior
citizens as guinea pigs. It is designed to
raise Medicare premiums, so that sen-
iors will be forced to join HMOs to get
affordable care. They call it competi-
tion, but it’s not competition, it’s coer-
cion.

It raises Medicare payments to HMOs
so that Medicare can’t compete—a 25
percent overpayment. They use the
elderly’s own Medicare money to un-
dermine the Medicare program they de-
pend on.

It creates a $12 billion slush fund for
private insurance plans to make Medi-
care even more competitive.

The assault on Medicare is the worst
aspect of this bill, but that’s not the
end of the dishonor roll of this bill.

Three million retirees with good cov-
erage through a former employer will
lose it as the result of this legislation.

Six million of the poorest of the poor
elderly and disabled people will face
higher costs for the drugs they need
and less access to medical care the day
this legislation is effective.

The government will be prohibited
from bargaining to obtain reasonable
drug prices for senior citizens.

The bill imposes a cruel and demean-
ing assets test that disqualifies mil-
lions of the lowest income elderly from
the special help they need.

The bill provides $6 billion in tax sub-
sidies for health savings accounts, a
program that has nothing to do with
Medicare but everything to do with
benefiting the healthy and wealthy
while driving up insurance premiums
for other Americans.

Rejecting this misbegotten legisla-
tion is not a rejection of our senior
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citizens’ needs for prescription drugs.
It is an affirmation of their need for
Medicare and of their right to choose
the doctors and hospitals they trust. If
this legislation is rejected today, the
pending business before the Senate will
be the good, bipartisan prescription
drug program we passed in July. Let us
make the vote today, a new start to do
the right thing rather than a conclu-
sion to do the wrong thing.

In its own way, this is as historic as
the debate that enacted Medicare.
Medicare is the heart and soul of our
society’s commitment to compassion
and fairness. Today, the Senate will de-
cide whether that commitment will be
abandoned for other values—the values
that are measured in the cold coins of
profit and power rather than on the
scales of humanity and justice.

The Senate should reject this mis-
taken choice. It should stand with the
elderly and their families, not with
HMOs and insurance companies and
pharmaceutical industries. It should
reject this legislation.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. I yield the remain-
der of my time to the Senator from
Utah.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized for 3 min-
utes.

Mr. HATCH. I have been listening to
the rather remarkable remarks from
the other side, that this legislation has
been rammed through the Congress,
that it is partisan, when it is bipar-
tisan. It has taken us 15 years to get
here. It could take another 15 years if
we do not support this bill right now.

We have been working on Medicare
prescription drug legislation for 15
solid years. We have worked day in day
out, hours, weeks, and months in order
to get to this point. It is bipartisan. It
was bipartisan in the House; when it
passes today it will be bipartisan in the
Senate.

The opponents of this bill keep say-
ing that seniors will be worse off if this
Medicare bill becomes law. Give me a
break. We are going to put $400 billion
out there for senior citizens so they
will have a Medicare drug benefit. We
are giving seniors a choice in coverage.
Medicare beneficiaries may stay in tra-
ditional Medicare or they may choose
to participate in one of the new Medi-
care Advantage plans.

We are improving health care for
rural communities, something our
friends on the other side have ignored
for years. The fact is, it is time to real-
ize that we are going to have to pass
this legislation because it is the right
thing to do and it will be a bipartisan
vote.

We are devoting close to a quarter of
this bill’s funding to retiree health cov-
erage. CBO told us that 37 percent of
retirees could have lost their coverage
if S. 1, the bill approved by the Senate
earlier this year, had become law. This
bill reduces that number to under 20
percent. I don’t know how anyone can
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say this bill is going to be harmful to
retirees when we are devoting $89 bil-
lion towards retaining retiree health
coverage.

We also are improving access to less
expensive, generic drugs by improving
Hatch-Waxman.

The real reason our colleagues do not
like this bill is that it is not an $800
billion bill. Our bill is $400 billion
which provides for some private sector
competitive models. The reason our op-
ponents do not like our legislation is
because they do not believe in the pri-
vate sector.

With regard to their argument that
some of the big companies are going to
benefit from this legislation, of course
they will benefit. The argument I find
most amusing is the claim this bill will
lead to increased drug company profits.

The reason the bill is so desperately
needed is because beneficiaries with
low incomes are unable to afford their
prescriptions today. They have to
choose between food, rent, and taking
their medicines. When this prescription
drug benefit goes into effect, low-in-
come beneficiaries will finally be able
to get their prescriptions filled. This
legislation includes generous subsidies
so the low-income will be able to re-
ceive their prescription drugs without
worrying about how to pay for them.

Of course, this is going to lead to in-
creased drug sales. Surely this is no
surprise to anyone. Any prescription
drug bill that works is going to lead to
increased drug sales. Where are the
medicines supposed to come from, ex-
cept from the manufacturers of those
medicines? Every single Medicare pre-
scription drug bill introduced by these
naysayers also would have increased
drug sales, and they know it.

This bipartisan conference report has
the same basic drug benefit structure
that passed the Senate by a vote of 76
to 21—the same one—and we are hear-
ing these arguments here today? My
distinguished friend from Massachu-
setts voted for that bill, and the legis-
lation before us has the same drug ben-
efit structure contained in S. 1 earlier
this year.

The Congressional Budget Office has
concluded that the competitive ap-
proach of this bipartisan drug benefit
will be better at controlling drug costs
than other proposals.

To suggest that no one support a
Medicare drug benefit because it will
lead to increased drug sales turns logic
on its head.

If this were our basic principle, then
we should not have food stamps, be-
cause that would lead to increased
profits of grocery stores and farmers.
What about housing subsidies? This
might lead to profits by construction
companies, utility companies and in-
creased sales of lumber, bricks and
nails! So, this is just an absurd issue
and it is easy to see why.

I am here to tell you that this bill
will strengthen and improve the Medi-
care program. The spending in this bi-
partisan prescription drug bill goes to-
ward more improved health benefits for
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America’s seniors and the disabled.
This is a good bill and I urge my col-
leagues to support it.

The PRESIDING OFFICER. The time
has expired.

The minority leader.

Mr. DASCHLE. Mr. President, I will
use my leader time because I know we
are out of the allotted time.

I'm told that when Medicare was
passed 38 years ago, the House and Sen-
ate galleries were filled with senior
citizens who felt a great deal of hope,
optimism and excitement about what
that bill meant for them and for future
Americans.

I don’t see any senior citizens in the
galleries today. And I think that is a
real reflection on what this bill really
means.

Why are there no senior citizens in
the galleries for this vote? Why isn’t
there the hope and excitement and en-
thusiasm and optimism that we saw so
vividly 38 years ago?

Mr. President, I think we all know
the reason: because there is no excite-
ment. There is no enthusiasm. There is
no optimism. There is no real con-
fidence that what we are doing today
will help the vast majority of senior
citizens. They are not optimistic. They
are watching with dismay at the vote
we are about to take.

I’'ll tell you what rooms are filled—
not the galleries but the lobbies. The
drug companies and the insurance com-
panies are out there in droves. The
highly paid representatives of these
companies couldn’t be happier about
this bill. Their job is done for now.

I heard a report on the radio this
morning that the final vote was going
to be taken early today. Well, that re-
port was wrong, Mr. President. This is
not the final vote on prescription drugs
for seniors or on Medicare. This is only
the beginning, not the end. We will see
many, many more votes.

I predict that we will be back within
the next 12 months. Seniors will de-
mand that we correct the many defi-
ciencies in this bill, and they will not
rest until we do.

This may be the end of this debate.
But I predict that a longer debate will
begin tomorrow as senior citizens start
to fully understand the magnitude of
the problems this legislation creates
for them.

This bill is deeply flawed. There is a
poll in this morning’s South Dakota
Rapid City Journal. The poll simply
asked the question, Do you think the
legislation the Senate is about to pass
is adequate? Mr. President, 64.5 percent
of those who responded said no, it is
not adequate. Those of us who have
been working on this legislation should
not be surprised.

Senior citizens with private coverage
already know they could lose those
benefits as early as tomorrow as the re-
sult of this bill. Seniors on Medicaid
already know that they are going to
have to pay more for drugs, and may
even be refused some of the drugs they
need. Seniors in South Dakota already
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know they may be coerced into an
HMO they disdain and out of a Medi-
care plan they now count on.

Seniors already know they are about
to be subjected to a scheme for benefits
they cannot even understand, much
less afford.

Taxpayers already know they are
going to be giving huge handouts to in-
surance companies, drug companies,
and special interests, even though our
country is faced with deficits unlike we
have ever known.

Many Senators know this is lousy
legislation, that we may spend the rest
of our careers repairing the flaws of
this disappointing bill.

We are going to be called upon to
vote today.

My father admonished me many
years ago never to put my signature on
something I was not proud of. Mr.
President, I am not proud of this legis-
lation. I cannot put my signature on
this bill. And I do not think anyone
else should, either.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the majority leader
is recognized for 5 minutes.

Mr. FRIST. Mr. President, today is
an extraordinary day for 40 million
seniors. For too long, our medical and
health care advances have raced ahead,
especially in the last 10 to 15 years, but
Medicare, as a health security program
for seniors, has stood still.

But today that will change. And it
will change today with overwhelming
support. On this chart are 358 organiza-
tions who support this change, such as
the Seniors Coalition, the AARP, the
American Medical Association, the
American Hospital Association, the
Family Physicians, the American Col-
lege of Cardiology, the National Alli-
ance for the Mentally Ill, the Rural
Hospital Association, the Sickle Cell
Foundation, the Society of Thoracic
Surgeons—and the list goes on and on.

It has been a long time coming, but
it is finally here. With a bipartisan ma-
jority, the U.S. Senate will enact pre-
scription drug coverage for the first
time under Medicare.

Forty million seniors and individuals
with disabilities will finally have the
prescription drug coverage they need
and the Medicare choices they deserve.

They will finally be able to take full
advantage of the tremendous medical
advances that have been made in the
almost 40 years since Medicare was en-
acted.

I do not think it can be overstated
that today marks a truly historic ad-
vance for America.

As a physician, I have written hun-
dreds of prescriptions that I knew
would go unfilled because patients sim-
ply would not be able to afford them.
With this bill, that will change.

As a U.S. Senator, I have watched a
decades-old Medicare program operate
without flexibility, without com-
prehensive care, without coordinated
care, without preventive care, without
disease management and catastrophic
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protection against out-of-pocket med-
ical costs.

By expanding opportunities for pri-
vate sector innovation, this Medicare
bill offers the possibility of genuine re-
form that can dramatically improve
and strengthen quality of care for our
seniors and for those baby boomers
who will be seniors in the not too dis-
tant future.

At the same time, it preserves tradi-
tional Medicare. It strengthens and im-
proves traditional Medicare, and it pre-
serves traditional Medicare for those
who wish to choose it.

It combines the best of the public and
the private sectors. It improves Medi-
care for today’s seniors and helps, most
importantly, lay the foundation for a
strong and modern program for seniors
today, but also tomorrow’s seniors.

The legislation provides all seniors
with access to more affordable pre-
scription drugs and targets more sub-
stantial assistance to lower income
seniors and those with high -cata-
strophic drug costs.

It also dramatically expands health
coverage choices for seniors, and im-
proves coordinated care, improves dis-
ease management, adds prevention to
Medicare, and adds catastrophic cov-
erage both under the traditional Medi-
care fee-for-service program and under
Medicare private health plans.

While it does expand those choices
and those opportunities to choose,
choices that seniors simply do not have
today, it also ensures that those sen-
iors can keep exactly what they have.
They do not have to choose that new
drug plan. They do not have to choose
that new type of health care plan that
we might have in the U.S. Senate or
that Federal employees have.

They don’t have that option today,
but they can choose that or they can
keep exactly what they have today. All
of the options in this legislation, in-
cluding prescription drug coverage, are
voluntary. Beyond increasing competi-
tion, we will also take steps to control
health care costs both within the Medi-
care Program and within the broader
health care system. For the first time,
we will ask those seniors who can af-
ford to do so to pay a higher portion of
their Medicare costs. We will increase
and index the Medicare Part B deduct-
ible for the first time in over a decade.
We will make health savings accounts
available to all Americans so that they
have greater control over their own
health care choices and so they can

plan and save, tax free, for future
health care needs.
We will make other responsible

changes such as speeding generic drugs
to the marketplace so that seniors will
have access to these lower cost pre-
scription drugs.

Indeed, today is an extraordinary
day. Today is a fateful day. Today is a
red letter day for seniors.

In conclusion, today’s historic action
is only possible because of the hard
work of many dedicated Members of
the Senate and the House of Represent-
atives, and the administration.
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I would like to take a moment to
thank those whose commitment was
critical to this effort. First and fore-
most, President Bush deserves credit
for his bold leadership and commit-
ment to improving the health of Amer-
ica’s seniors and individuals with dis-
abilities.

Tommy Thompson, the Secretary of
Health and Human Services, and Tom
Scully, the Administrator of the Cen-
ters for Medicare and Medicaid Serv-
ices, spent hundreds of hours working
on this legislation.

In the Senate, Finance Committee
Chairman CHARLES GRASSLEY and
Ranking Member MAX BAUCUS put par-
tisanship aside and worked tirelessly
from beginning to end to deliver on our
promise to America’s seniors. Senator
JOHN BREAUX also deserves credit. He
and I have worked together for the bet-
ter part of 6 years on legislation to im-
prove Medicare. Today, we have finally
reached that goal.

All members of the conference com-
mittee showed a degree of dedication
and resolve seldom seen in either
Chamber, especially Senators ORRIN
HATCH, DON NICKLES and JON KYL. We
would not have reached this point
without building on the strong founda-
tion laid by Members who worked so
hard on this issue during the past sev-
eral years, especially Senators SNOWE,
JEFFORDS, GREGG, HAGEL, ENSIGN and
WYDEN. Senators BUNNING, THOMAS,
SMITH, LOTT, and SANTORUM also made
major contributions to this legislation
through their work on the Senate Fi-
nance Committee.

Members of this body who voted
against final passage, but nonetheless
worked to improve this legislation at
every step of the way and help pave the
way to final passage also deserve great
respect and appreciation.

The House Leadership, especially
Speaker DENNIS HASTERT and Leader
ToM DELAY, also deserves special rec-
ognition, as does the Chairman of the
Conference, Chairman BILL THOMAS,
and the Chairman of the House Energy
and Commerce Committee, Chairman
BiLLy TAUZIN. We would not be here
without them.

Finally, I want to thank my hard
working and dedicated staff: Dean
Rosen, Elizabeth Scanlon, Rohit
Kumar, and Craig Burton. They have
put in thousands of hours and poured
over thousands of details.

To everyone who has worked so hard
and given so much to this effort, I
thank you. America thanks you. And,
most of all, America’s seniors thank
you.

I ask unanimous consent that a long
list of staff who made major contribu-
tions to this legislation be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Passage of a Medicare prescription drug
benefit would not be possible without the
hard work and dedication of the White House
staff and the staff at the Department of
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Health and Human Services. House and Sen-
ate staff, as well as House and Senate Legis-
lative Counsels, the Congressional Budget
Office and the Congressional Research Serv-
ice deserve our thanks. At this time, I would
like take a moment to recognize the many
individuals who have played a central role in
this legislation.

We could not do our work without the as-
sistance of our exceptional staffs who have
sacrificed time with loved ones in the pur-
suit of a Medicare prescription drug benefit.
I would like to thank them all.

On my staff, Dean Rosen, Elizabeth Scan-
lon, Craig Burton, Rohit Kumar, Eric
Ueland, Lee Rawls, Bob Stevenson, Nick
Smith, Amy Call, Bill Hoagland, Bill
Wichterman, Allison Winnike, Jennifer Ro-
mans, Dr. Susan Goelzer, and Tina Thomas
deserve recognition.

Senate Finance Committee Majority Staff,
Linda Fishman, Mark Hayes, Leah Kegler,
Jennifer Bell, Colin Roskey, Ted Totman,
Mark Prater, Dianne Howland and Alicia
Ziemecki tirelessly worked on this legisla-
tion. On the Senate Finance Committee Mi-
nority Staff, Liz Fowler, Jonathan Blum,
Pat Bousilman, Andy Cohen, Dan Stein, and
Jeff Forbes made important contributions to
this effort.

House Leadership staff, Darren Wilcox,
Brett Shogren, Joe Trauger, Shalla Ross,
Andrew Shore, John DeStefano and Sam
Geduldig made the way for House passage of
the Conference Report. House Ways and
Means Majority staff members, John
McManus, Madeline Smith, Joel White, Deb
Williams, John Kelliher, and Shahira Knight
were invaluable to reaching a bipartisan
agreement. House Ways and Means staff,
Patrick Morrisey, Kathleen Weldon, Chuck
Clapton, Pat Ronan, Jeremy Allen, Bill
O’Brien, Eugenia Edwards, Dan Brouilliette
and Jim Barnette also deserve recognition.

Additionally, Senator Breaux’s staff, Sarah
Walter, Michelle Easton and Paige Jennings;
Senator Nickles’ staff, Stacey Hughes and
Hazen Marshall; Senator Hatch’s staff, Pat-
tie DeLoatch, Bruce Artim, Patricia Knight,
Chris Campbell and Dr. Mark Carlson; and
Senator Kyl's staff, Don Dempsey, Diane
Major, Lisa Wolski and Elizabeth Maier have
all been dedicated to this effort. As have
Health Education, Labor and Pensions Com-
mittee staff Vince Ventimiglia, Steve
Irizarry, Kim Monk and Senate Leadership
staff Sarah Berk, Mike Solon, Kyle Sim-
mons, Laura Pemberton, Amy Swonger,
Malloy McDaniel, Brian Lewis, and Scott
Raab.

The work of Members and staff would have
been moot without the support of the House
and Senate Legislative Counsels, the Con-
gressional Budget Office and the Congres-
sional Research Service. Those deserving
recognition include Legislative Counsels, Ed-
ward Grossman, John Goetchus, Pierre
Poisson, James Scott, and Ruth Ernst; staff
of the Congressional Budget Office, Doug
Holtz-Eakin, Steve Lieberman, Tom Bradley,
Bob Sunshine, David Auerbach, James
Baumgardner, Anna Cook, Sandra
Christensen, Philip Ellis, Carol Frost, Sam-
uel Kina, Lyle Nelson, Robert Nguyen, Ra-
chel Schmidt, Daniel Wilmoth, Shawn
Bishop, Niall Brennan, Julia Christensen,
Jeanne De Sa, Brianne Hutchinson, Margaret
Nowak, Eric Rollins, Shinobu Suzuki, Chris-
topher Topoleski, and Robert Murphy; and
Congressional Research Service staff, Rich-
ard Price, Jennifer O’Sullivan, Sibyl Tilson,
Hinda Chaikind, James Hahn, Paulette Mor-
gan, Chris Peterson and Susan Thaul.

Finally, we could not have done this with-
out the leadership of President George W.
Bush, Secretary Tommy Thompson, Centers
for Medicare and Medicaid Services Adminis-
trator Tom Scully and Food and Drug Ad-
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ministration Commissioner Mark McClellan.
White House staff deserve recognition in-
cluding Matt Kirk, Keith Hennesy, Doug
Badger, Jim Capretta, David Hobbs, Ziad
Ojakli, Amy Jensen and Mike Meece. Depart-
ment of Health and Human Services staff de-
serving credit include Jennifer Young, Rob
Foreman, Amit Sachdev, Dan Troy, Fred
Ansell, Elizabeth Dickinson, Michelle Mital,
Megan Hauck, Ann Marie-Lynch, Dan Dur-
ham, Andrew Cosgrove, Jim Mathews, Mi-
chael Reilly, Rob Stewart, Jim Hart, Susan
Levy-Bogasky, Gerry Nicholson, Lynn
Nonnemaker, Peter Urbanowicz, Donald
Kosin, Robert Jaye, Leslie Norwalk, Don
Johnson, Susan McNally, Sharman Stephens,
John McCoy, David Kreiss, Ira Burney—a
technical guru we could not have done with-
out, Richard Foster, Dennis Smith, Charlene
Brown,m Sally Burner, Nancy DeLew, Sue
Rohan, Mary Ellen Stahlman, Gary Bailey,
Tom Hutchinson, Robert Donnelly, Tom
Grisson, Liz Richter, Tom Gustafson, Marty
Corry, Teresa Houser, Tim Trysla, Teresa
Decaro, Greg Savord and Crystal Kuntz.

To all of those I have acknowledged here,
I extend my gratitude and the gratitude of
the entire United States Senate. You have
helped to seize a historic moment, strength-
en the Medicare program and improve the
lives of millions. Thank you.

The PRESIDING OFFICER. Under
the previous order, the hour of 9:15 hav-
ing arrived, the Senate will proceed to
vote on passage of the conference re-
port to accompany H.R. 1.

Mr. FRIST. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
conference report. The clerk will call
the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
<$na,y.77

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 54,
nays 44, as follows:

[Rollcall Vote No. 459 Leg.]

YEAS—54
Alexander Craig Lugar
Allard Crapo McConnell
Allen DeWine Miller
Baucus Dole Murkowski
Bennett Domenici Nelson (NE)
Bond Dorgan Roberts
Breaux Enzi Santorum
Brownback Feinstein Sessions
Bunning Fitzgerald Shelby
Burns Frist Smith
Campbell Grassley Snowe
Carper Hatch Specter
Chambliss Hutchison Stevens
Cochran Inhofe Talent
Coleman Jeffords Thomas
Collins Kyl Voinovich
Conrad Landrieu Warner
Cornyn Lincoln Wyden

NAYS—44
Akaka Byrd Daschle
Bayh Cantwell Dayton
Biden Chafee Dodd
Bingaman Clinton Durbin
Boxer Corzine Edwards
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Ensign Kennedy Nickles
Feingold Kohl Pryor
Graham (FL) Lautenberg Reed
Graham (SC) Leahy Reid
Gregg Levin Rockefeller
Hagel Lott Sarbanes
Harkin McCain Schumer
Hollings Mikulski Stabenow
Inouye Murray Sununu
Johnson Nelson (FL)

NOT VOTING—2
Kerry Lieberman

The conference report was agreed to.

Mr. FRIST. Mr. President, I move to
reconsider the vote.

Mr. BOND. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. FRIST. Mr. President, this is an
extraordinary day for seniors and in-
deed all Americans. The legislation
that we just passed is consequential. It
is far reaching for every American. It
touches all of us in material ways, in
meaningful ways. It is epical in the
sense that it modernizes Medicare to
provide 21st century care for our sen-
iors, with preventive care, with disease
management, and especially with pre-
scription drugs. This bill is notable in
its 54-to-44 vote in being a bipartisan
bill.

For the information of our col-
leagues, we will have no more rollcall
votes. We currently remain in discus-
sion on the appropriations bills. The
bill will not be filed until later today
in the House of Representatives. I will
be in discussion with the Democratic
leadership as to what appropriate time
we will be addressing those appropria-
tions bills. There will be no more roll-
call votes today. I wish everybody a
very happy, enjoyable, and especially
safe Thanksgiving.

———
ADMINISTRATION EFFORTS TO
GUT THE “COMPETITIVE

SOURCING” COMPROMISE

Mrs. MURRAY. Mr. President, I rise
to alert my colleagues and the public
to a secret effort by the White House to
quash the rights and eliminate the jobs
of thousands if not millions of Federal
workers.

Right now, the White House is ac-
tively working behind the scenes—in
closed-door meetings—to reverse a bi-
partisan agreement that House and
Senate appropriators reached just 12
days ago. And I regret to say, the
President’s operatives appear to be suc-
ceeding.

I rise to expose these backroom ef-
forts because I believe all taxpayers
should be made aware of the White
House’s efforts.

If the White House prevails in this
scheme, Federal jobs could be con-
tracted out even if it costs taxpayers
more money, Federal workers will have
to compete to keep their jobs with
their hands tied behind their backs,
and Federal workers will not be able to
appeal a decision to contract out their
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job while private companies can appeal
a decision that doesn’t go their way.

If the White House gets everything it
wants, Federal workers could actually
lose their jobs and see that work
shipped overseas. This administration
has sent enough good American jobs
overseas. It is outrageous that this
White House is now questioning our
agreements which ensure that the
work of the American Government is
done by workers here in America.

When it comes to allowing Federal
workers to compete to keep their jobs,
the White House does not want a level
playing field. That’s why they’re en-
gaging in all these backroom deals, and
that’s why the White House has seen to
it that the bipartisan Transportation/
Treasury conference report has never
been filed.

What kind of Federal workers am I
talking about here? I am talking about
people who protect our borders and
keep terrorists off U.S. soil; people who
purchase and maintain equipment for
our troops, both here and overseas;
people who help us get the Social Secu-
rity checks, or price support payments,
or unemployment insurance payments
that we are eligible for; people who
make sure our food is safe; and many,
many more.

These are hard-working Americans
that serve the taxpayer everyday and
deserve a fair shot at keeping their
jobs. But, as my colleagues know, for
some time the Bush administration has
been trying to eliminate Federal jobs
through what it calls ‘‘competitive
sourcing.” This policy is highly con-
troversial and with good reason.

Just look at what happened to Fed-
eral employees of the Defense Finance
Accounting Service in Ohio: Their
work was contracted out to a company
in Dallas, TX in January 2002; then the
Pentagon’s inspector general found
that the move saved no money and ac-
tually cost the taxpayer an additional
$20 million; and now that work is being
shipped to yet another contractor.

So this entire policy of contracting
out Federal work needs much more
scrutiny and oversight. But instead of
allowing a balanced set of rules to be
put in place to avoid the situation I
just described, the Bush administration
is working to undermine it.

Let me review some of the recent
events to show why this effort by the
White House is so disturbing. On May
29 of this year, the Bush administra-
tion issued revisions to OMB’s Circular
A-T76. This is the circular that dictates
the terms and conditions through
which executive agencies can privatize
activities currently performed by Fed-
eral employees.

These revisions were highly con-
troversial and were designed in many
ways to undermine the efforts of Fed-
eral employees to keep their jobs. The
fairness of these revisions was ques-
tioned, and not just by Democrats and
the Federal employee unions. Several
House and Senate Republicans identi-
fied flaws, including the chairmen of
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the relevant authorizing committees
and subcommittees.

When the Transportation, Treasury
and General Government Appropria-
tions bill was brought to the House
Floor, Representative VAN HOLLEN of-
fered an amendment to address these
flaws. The Van Hollen amendment was
adopted on a bipartisan vote of 220-198.
The Van Hollen amendment effectively
suspended the President’s new OMB
circular. It required any contracting
out activities to be conducted accord-
ing to the older A-76 rules. Imme-
diately, the White House threatened a
veto, so the Senate took a different ap-
proach.

During Senate debate, we adopted an
amendment offered by Senator MIKUL-
SKI and Senator COLLINS, the author-
izing committee chairman. The Senate
also adopted an amendment offered by
Senator THOMAS and Senator VOINO-
VICH, the authorizing subcommittee
chairman.

The substance of both amendments
centered on putting some basic fairness
into the contracting out process—espe-
cially the process through which Fed-
eral employees and private contractors
submit bids to retain Federal work and
how those bids are compared. In some
cases, the amendments reflected lan-
guage that the President had already
signed into law or that the Congress
had already adopted on the Depart-
ment of Defense and Department of In-
terior appropriations bills.

When the conference committee con-
vened to reconcile these two very dif-
ferent bills, we all recognized that the
Van Hollen amendment could not be
included in the conference report be-
cause of the President veto threat, so
we put together a thoughtful and fair
compromise. Our compromise was de-
signed to provide a level playing-field
between Government contractors and
Federal employees. Our compromise
ensured fairness in five ways.

First, the compromise ensured that
the rules pertaining to all the Federal
agencies would be the same. Second,
the compromise ensured that the ad-
ministration would have to dem-
onstrate that there are real cost sav-
ings that would result from a privatiza-
tion effort before Federal employees
lost their jobs to the private sector.
Third, the compromise ensured that
Federal employees—and not just pri-
vate contractors—would have the op-
portunity to appeal a potentially
wrongful decision to contract out
work. Fourth, the compromise ensured
that no jobs that are contracted out
would be transferred overseas. And
fifth, the compromise ensured that
Government employees have the oppor-
tunity to put together their best and
most efficient bid in order to compete
to keep their jobs.

In other words, they do not just need
to submit a bid based on the way they
currently operate. They could propose
new efficiencies to make their bid com-
petitive so that all taxpayers benefit.
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As I said, this was a thoughtful, care-
fully crafted compromise in which nei-
ther side got everything they wanted.

Mr. President, I ask unanimous con-
sent that at the conclusion of my re-
marks, the bill language reflecting this
bipartisan compromise be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mrs. MURRAY. Mr. President, I am
placing this language in the RECORD
because I have been given reason to be-
lieve that some very different language
will appear in the omnibus appropria-
tions act, once it is actually filed.

A lot of credit belongs to Chairman
ISTOOK, Chairman STEVENS, and Chair-
man SHELBY for allowing the conferees
on the Transportation/Treasury bill to
work through the issues and develop
our original compromise.

When I left the Capitol building late
in the evening on Wednesday, Novem-
ber 12, all the conferees expected that
compromise to be incorporated into the
conference agreement on the Transpor-
tation/Treasury bill that was to be
filed the next day. Each and every Sen-
ator, Republican and Democrat, that
participated in that conference agree-
ment was content with the compromise
and signed the conference report. What
has happened since then has been one
of the most astonishing and deplorable
process that I have ever witnessed in
my 11 years in the Senate.

When the Bush White House learned
that the conferees decided to insist
upon a level playing field and some
demonstration of taxpayer benefits for
Federal jobs to be contracted out, they
began a quiet but relentless campaign
to the gut the compromise. Despite the
fact that the conference committee ad-
journed well over a week and a half
ago, the White House has seen to it
that the bipartisan conference agree-
ment has not been filed in either the
House or Senate while they work to
emasculate the compromise.

The administration’s alternative lan-
guage makes their true motives clear.
One language change that the Bush ad-
ministration has been promoting would
effectively eliminate the requirement
that the administration demonstrate
any cost savings before throwing Fed-
eral employees out onto the unemploy-
ment line. Indeed, the loophole lan-
guage they are promoting would allow
them to award Federal work to private
contractors even if the contractor’s
costs are considerably higher than let-
ting Federal employees keep the work.

Could it be that we are seeing yet an-
other attempt by the Bush/Cheney ad-
ministration to use Federally appro-
priated vresources to reward their
friends?

I am told that the administration has
even voiced reservations about the lan-
guage in our compromise prohibiting
Federal jobs from being shipped over-
seas. Where does it stop.

This administration seems to see no
problem with senior citizens picking up
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a phone to call Social Security Admin-
istration and the phone being answered
by a Federal contractor in India—and
it could actually cost taxpayers more.
That’s absurd.

On another provision, the adminis-
tration is objecting to language allow-
ing Federal employees to put forward
their best and most efficient bid in
order to keep their jobs. Why? Because
the administration doesn’t want Fed-
eral employees to retain this work no
matter what the benefit to the tax-
payer.

This is the first year that I have
served as the senior Democrat on the
Appropriations Subcommittee over-
seeing these government-wide procure-
ment issues. Over the course of this
year, I have been increasingly appalled
by the disrespect and disdain that the
Bush administration holds for the
thousands of Americans that come to
work for our Government every day.

As of today, I regret to inform the
Senate that the Bush administration
appears to be making meaningful
progress in its campaign to gut the bi-
partisan compromise that was agreed
to as part of the Transportation/Treas-
ury conference.

My subcommittee staff was present
with language that was intended to be
included in the omnibus appropriations
bill. That language guts our original

compromise in three fundamental
ways.
First, the rules included in the

Transportation/Treasury bill will no
longer apply to all Federal agencies.
They will only apply to the agencies
funded in the Transportation/Treasury
bill. So these provisions will apply only
to jobs being contracted out in the De-
partment of Transportation, the Treas-
ury Department, the General Services
Administration, the Office of Personnel
Management, and a few smaller, re-
lated agencies.

None of these protections will apply
to the hundreds of thousands of em-
ployees in the other major Federal ci-
vilian agencies, such as the State De-
partment, Commerce Department, Ag-
riculture Department, Labor Depart-
ment, and the Health and Human Serv-
ices Department. There will be a dis-
tinctly different set of rules for jobs in
the Department of the Interior and
still different rules for jobs in the De-
partment of Defense.

This makes a sham of our Federal
contracting-out policy, but the Bush
administration certainly doesn’t seem
to care.

The first major change is in the scope
of the agreement. Instead of applying
to all civilian agencies, it would just
apply to a few. The second major
change undermines the fairness of our
agreement. The language being slipped
into the omnibus bill would now deny
Federal employees the legal standing
to appeal a wrongful decision to con-
tract out their jobs. Under current reg-
ulations, only contractors can appeal a
decision that doesn’t go their way.
Federal employees who are losing their
jobs have no such right.
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The administration obviously does
not want its decision to ever face a
truly fair appeals process.

The third major change effectively
eliminates the requirement that there
be any meaningful cost savings to the
taxpayer before jobs are contracted
out. That is deplorable.

No wonder the Bush administration
will only push for these changes in
back rooms.

I think this result is bad enough.
However, I am now being told that the
administration has not given up on
weakening our provision even further.

As I stand here today, the conference
agreement on the omnibus appropria-
tions bill, including the Transpor-
tation/Treasury section, has still not
been filed. The back-room dealing con-
tinues and the basic principle of fair-
ness and respect for our Federal em-
ployees continues to be under attack.

I have to say that in my many years
on the Appropriations Committee, I
have never witnessed such a cynical ef-
fort to undermine a fair and equitable
conference agreement.

I want to emphasize that it is not the
fault of Chairman ISTOOK, Chairman
SHELBY, Chairman STEVENS, Chairman
YOUNG, or any of the other members of
the Transportation/Treasury con-
ference. Those honorable gentlemen
reached a deal at the conference room
table and, I believe, had every inten-
tion of standing by our compromise.

This attack on Federal workers, on
fairness and on taxpayers has only one
source—the administration of George
Bush. It is the White House that is
keeping our compromise from being en-
acted—or even filed—so that the Amer-
ican public can read and understand it.

Next year, I hope that our Transpor-
tation/Treasury Subcommittee will
hold hearings with the appropriate ad-
ministration officials so that they can
explain to us why it is so important to
them to deny Federal employees even
the most basic rights when competing
to keep their jobs. I hope they will ex-
plain why it is important to the Bush
administration that different Federal
workers be subjected to a hodgepodge
of differing rules depending on where
they work. Perhaps they could also ex-
plain why they think it is appropriate
that only contractors—and not Federal
employees—have the right to appeal a
‘“‘contracting out’ decision.

This issue will not go away. I can
guarantee you that efforts will be made
on next year’s Transportation/Treasury
bill to rectify this situation and re-
store a government-wide policy based
on fairness and savings for the tax-
payer.

I only hope the Bush administration
will have the decency to articulate its
position before the public—and on
paper—rather than in the back rooms
in the dark of night.

EXHIBIT 1
FINAL A-76 COMPROMISE LANGUAGE FOR CON-

FERENCE REPORT ON THE TRANSPORTATION,

TREASURY AND INDEPENDENT AGENCIES AP-

PROPRIATIONS ACT

SEC. 7 . (a) LIMITATION ON CONVERSION TO
CONTRACTOR PERFORMANCE.—None of the
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funds appropriated by this or any other Act
shall be available to convert to contractor
performance an activity or function of an ex-
ecutive agency, on or after the date of enact-
ment of this Act, is performed by more than
ten federal employees unless the

(1) the conversion is based on the result of
a public-private competition plan that in-
cludes a most efficient and cost effective or-
ganization plan developed by such activity
or function; and

(2) the Competitive Sourcing Official deter-
mines that, over all performance periods
stated in the solicitation of offers for per-
formance of the activity or function, the
cost of performance of the activity or func-
tion by a contractor would be less costly to
the executive agency by an amount that
equals or exceeds the lesser of—

(A) 10 percent of the most efficient organi-
zation’s personnel-related costs for perform-
ance of that activity or function by federal
employees; or

(B) $10,000,000.

(b) EXCEPTIONS FOR THE DEPARTMENT OF
DEFENSE.—

(1) This section and subsections (a), (b),
and (c) of section 2461 of title 10, United
States Code do not apply with respect to the
performance of a commercial or industrial
type function of the Department of Defense
that—

(A) is included on the procurement list es-
tablished pursuant to section 2 of the Javits-
Wagner-O’Day Act (41 U.S.C. 47);

(B) is planned to be converted to perform-
ance by a qualified nonprofit agency for the
blind or by a qualified nonprofit agency for
other severely handicapped individuals in ac-
cordance with that Act; or

(C) is planned to be converted to perform-
ance by a qualified firm under at least 51 per-
cent ownership by an Indian tribe, as defined
in section 4(e) of the Indian Self-Determina-
tion and Education Assistance Act (25 U.S.C.
450b(e)), or a Native Hawaiian Organization,
as defined in section 8(a)(15) of the Small
Business Act (15 U.S.C. 637(a)(15)).

(2) This section shall not apply to depot
contracts for depot maintenance as provided
in sections 2469 and 2474 of title 10, United
States Code.

(3) Treatment of Conversion—The conver-
sion of any activity or function of the De-
partment of Defense under the authority
provided by this section shall be credited to-
ward any competitive outsourcing goal, tar-
get, or measurement that may be established
by statute, regulation, or policy and is
deemed to be awarded under the authority
of, and in compliance with, subsection (h) of
section 2304 of title 10, United States Code,
for the competition or outsourcing of com-
mercial activities.

(c) Not later than 120 days following the
enactment of this Act and not later than De-
cember 31 of each year thereafter, the head
of each executive agency shall submit to
Congress (instead of the report required by
section 642) a report on the competitive
sourcing activities on the list required under
the Federal Activities Inventory Reform Act
of 1998 (Public Law 105-270; 31 U.S.C. 501
note) that were performed for such executive
agency during the previous fiscal year by
Federal Government sources. The report
shall include—

(1) the total number of competitions com-
pleted;

(2) the total number of the competitions
announced, together with a list of the activi-
ties covered by such competitions;

(3) the total number (expressed as a full-
time employee equivalent number) of the
Federal employees studied under completed
competitions;

(4) the total number (expressed as a full-
time employee equivalent number) of the
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Federal employees that are being studied
under competitions announced but not com-
pleted;

(5) the incremental cost directly attrib-
utable to conducting the competitions iden-
tified under paragraphs (1) and (2), including
costs attributable to paying outside consult-
ants and contractors;

(6) an estimate of the total anticipated
savings, or a quantifiable description of im-
provements in service or performance, de-
rived from completed competitions;

(7) actual savings, or a quantifiable de-
scription of improvements in service or per-
formance, derived from the implementation
of competitions completed after May 29, 2003;

(8) the total projected number (expressed
as a full-time employee equivalent number)
of the Federal employees that are to be cov-
ered by the next report required under this
section; and

(9) a general description of how the com-
petitive sourcing decisionmaking processes
of the executive agency are aligned with the
strategic workforce plan of that executive
agency.

(d) The head of an executive agency may
not be required, under Office of Management
and Budget Circular A-76 or any other pol-
icy, directive, or regulation, to automati-
cally limit to 5 years or less the performance
period in a letter of obligation, or other
agreement, issued to executive agency em-
ployees, if such a letter or other agreement
was issued as the result of a public-private
competition conduced in accordance with
the circular.

(e) Hereafter, the head of an executive
agency may expend funds appropriated or
otherwise made available for any purpose to
the executive agency under this or any other
Act to monitor (in the administration of re-
sponsibilities under Office of Management
and Budget circular A-76 or any related pol-
icy, directive, or regulation) the perform-
ance of an activity or function of the execu-
tive agency that has previously been sub-
jected to a public-private competition under
such circular.

(f) For the purposes of subchapter V of
chapter 35 of title 31, United States Code—

(1) the person designated to represent em-
ployees of the Federal Government in a pub-
lic-private competition regarding the per-
formance of an executive agency activity or
function under Office of Management and
Budget Circular A-76—

(A) shall be treated as an interested party
on behalf of such employees; and

(B) may submit a protest with respect to
such public-private competition on behalf of
such employees; and

(2) the Comptroller General shall dispose of
such a protest in accordance with the poli-
cies and procedures applicable to protests de-
scribed in section 3551(1) of such title under
the procurement protests system provided
under such subchapter.

(3) The person designated to represent em-
ployees of the Federal Government shall be
either:

(A) the agency tender official who sub-
mitted the agency competition proposal; or

(B) a single individual appointed by a ma-
jority of directly affected employees; or

(C) in the event of a dispute between the
two individuals cited in (A) or (B) above, ei-
ther of said individuals, to be determined by
the U.S. General Accounting Office.

(g) An activity or function of an executive
agency that is converted to contractor per-
formance under Office of Management and
Budget Circular A-76 may not be performed
by the contractor at a location outside the
United States except to the extent that such
activity or function was previously been per-
formed by Federal Government employees
outside the United States.
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(h) In this section, the term ‘‘executive
agency’’ has the meaning given such term in
section 4 of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 403).

———

MORNING BUSINESS

Mr. FRIST. I ask unanimous consent
that there now be a period for morning
business with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

APPROPRIATIONS

Mr. BOND. Mr. President, I commend
our leader, Senator FRIST, as well as
Senator GRASSLEY, Senator BAUCUS,
and Senator BREAUX, for the tremen-
dous work in passing this very difficult
bill. This is a tremendous milestone. It
is great news for the seniors of our Na-
tion.

I also ask and plead with the leader-
ship and the Members to realize that
we have not yet finished work on the
vitally important appropriations bills.
It is extremely important we get these
bills passed this year prior to the start
of 2004, because there is so much in
these bills that must be passed now.

The Appropriations Committees,
under the leadership of Chairman STE-
VENS and Senator BYRD, have worked
long and hard to produce these bills.
Senator MIKULSKI and I fought to get
an increase in veterans health of $2.9
billion. We did that because of the
pressing need for our veterans.

Our high-priority veterans are wait-
ing sometimes 6 months just to get an
appointment. We need that money in
the VA system now, not sometime next
year. We are also seeing more and more
veterans coming back from the con-
flicts in Afghanistan and Iraq with se-
rious injuries, long-term injuries, that
are going to require veterans health
care. We have to come to some agree-
ment to get these bills passed this
year, not sometime next year, not Jan-
uary or February or March. We cannot
afford to miss a half a year.

In addition to that, the distinguished
Senator from Kentucky and the Sen-
ator from Connecticut put in the over
$1 billion needed for the Help America
Vote Act.

Mr. McCONNELL. Will the Senator
yield for a question?

Mr. BOND. I would be happy to yield.

Mr. McCONNELL. I ask my friend
from Missouri, is it not true that if we
do not get this omnibus bill funded, the
election reform money, which guaran-
tees that next year it will be easier to
vote and harder to cheat, as the Sen-
ator from Missouri has said on so many
occasions, that that money simply will
not be there in time to begin this
lengthy process of getting the money
out to States and getting the reforms
made in time for the 2004 election?

Mr. BOND. The distinguished Sen-
ator from Kentucky makes a very valid
point. The time is now to get that
money into the voting system in every
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State. We cannot delay any Ilonger.
Every week, every month we delay,
means less likelihood that we will
make the changes that were promised.

This body overwhelmingly adopted
the Help America Vote Act which, as
Senator MCCONNELL has said, will
make it easier to vote and tougher to
cheat. This is a commitment we made
to the people of America that we would
provide these reforms and we would
fund them. If this money has to wait
until the approval of these appropria-
tions bills sometime in February and
getting the money out in March or
April, we are not going to get it done
in time. They are not going to be able
to implement these vitally important
reforms in election.

I know many people want to get their
voting machines improved. Frankly, I
want to see the end of dogs and dead
people voting. They are still trying
that in St. Louis. There was a nice 180-
count indictment issued by the pros-
ecuting attorney in the city of St.
Louis, the circuit attorney. That prob-
lem needs to stop and the only way we
can get it to stop is by funding the
Help America Vote Act.

There are many other good argu-
ments, but I urge the leaders to come
together to work on this matter. If we
could do it by unanimous consent, that
would be the best, but if we have to
come back the second week in Decem-
ber, we have an obligation to the peo-
ple of Missouri to do our job. I plead
with the leadership to come to some
agreement so we can finish these bills.

I yield the floor.

PASSAGE OF H.R. 1

Mr. SPECTER. Mr. President, I rise
to comment briefly about the legisla-
tion which we have just passed and also
about the omnibus appropriations bill.
I compliment all of those involved in
this Medicare bill. It is a long time in
coming. It will provide much needed
relief to America’s seniors on the high
cost of prescription drugs. It will elimi-
nate the cuts in Medicare which were
supposed to take effect in 2004 and 2005.
It will, in fact, give the doctors an in-
crease of 1.5 percent.

There was also a mechanism for
changing the wage index classification
for metropolitan statistical areas, the
MSAs, so that the Secretary will have
discretion to make that correction.

——
OMNIBUS APPROPRIATIONS

Mr. SPECTER. Mr. President, with
respect to the omnibus appropriations
bill, the Senator from Missouri is cor-
rect that we ought to complete it. He
has pointed out the importance of hav-
ing the increases for veterans. I would
add to that the importance of increases
in the appropriations bill for Labor,
Health and Human Services, and Edu-
cation, where I chair the sub-
committee.

I would like to comment briefly on
two points in the appropriations bill
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for my subcommittee. One of them in-
volves the issue of overtime pay. The
Senate passed, by a decisive majority,
54 to 45, a prohibition on any expendi-
tures to implement the regulation on
overtime which would cut out overtime
for many Americans who really need
that compensation, especially in light
of the fragility of the economy at the
present time.

In the House of Representatives, the
regulations stood by three votes. Then
on a later vote in the House of Rep-
resentatives, by 18 votes, the House di-
rected the conferees to strike the regu-
lation, not to fund it until September
30, 2004.

When the omnibus was in the final
stages of preparation last week, it was
apparent to me that any course of ac-
tion would leave the regulation in ef-
fect. If Senator HARKIN and I had in-
sisted on keeping in the Senate amend-
ment striking funding for the regula-
tion, then our appropriations bill was
scheduled to be taken out of the omni-
bus and our three Departments, Health,
Education, and Labor, would be funded
on a continuing resolution and the reg-
ulation would remain in effect. If we
agreed to remove the amendment
striking the funding, then of course the
regulation would go into effect. So ei-
ther way, the regulation was going to
go into effect. By having our bill in-
cluded in the omnibus, we had $4 bil-
lion more for vital programs in NIH,
for Head Start, for education, Leave No
Child Behind, and workers’ safety. So
in effect we did not have a Hobson’s
choice, we had no choice at all. Either
way we went, the regulation would re-
main in effect. If we agreed to take it
out so we would be included in the om-
nibus, then the prohibition against
funding would fall. If we were taken
out and made a part of the continuing
resolution, then the regulation would
stay in effect.

It is my hope, when this matter goes
forward, the vote in the Senate will re-
main and the provision remains in the
Senate bill to strike the funding for
the regulation. So that battle is not
over. We intend to continue to fight it
right down to the wire, until the omni-
bus appropriations bill is adopted.

One other point, and I will be brief. I
know my other colleagues are waiting
to speak. One other point, and that in-
volves the House language to prohibit
funding for patents for human tissue.
That provision in the appropriations
bill for the Departments of Commerce,
Justice, and State is going to cause
enormous uncertainty. It is very ex-
pensive, and a very long process, to
have a patent. There will be many peo-
ple, who will be interested in pro-
ceeding with patents, who will not un-
derstand the ramifications of the lan-
guage on human tissue.

I am against human cloning. I made
that point emphatically clear in our
conference, where I offered an amend-
ment, a motion to strike the House
language, which passed on the Senate
side 18 to 8, but the House refused to
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agree. So the language remained in the
bill. But I believe the scientific com-
munity in America is going to march
on the Congress to stop the meddling
with scientific research with vague
prohibitions which can only lead to
grave difficulties and which impede
medical science.

One concluding thought. I thank
those on the other side of the aisle
who, as I understand it, have removed
the holds on all of the pending nomi-
nees. Just a word in support of Penn-
sylvania Attorney General Michael
Fisher, who is up for confirmation for
the Third Circuit. I have known Attor-
ney General Fisher for the better part
of three decades. He has an extraor-
dinary record in the Pennsylvania Leg-
islature and as the State attorney gen-
eral and as candidate for Governor.

I ask unanimous consent that a full
statement of his résumé be printed in
the RECORD at the conclusion of these
remarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

ATTORNEY GENERAL MIKE FISHER

Mike Fisher, the Attorney General of
Pennsylvania since 1997, was nominated on
May 1, 2003, by President George W. Bush to
serve on the Untied States Court of Appeals
for the Third Circuit, which covers Delaware,
New Jersey, Pennsylvania and the Virgin Is-
lands. The nomination is subject to a major-
ity confirmation by the United States Sen-
ate.

Currently serving his second four-year
term, Attorney General Fisher is only the
third elected Attorney General in State his-
tory. His top priorities have included pro-
tecting Pennsylvanians from crime, reducing
the use of illegal drugs, stopping the tobacco
industry from marketing to children, and ex-
panding consumer protection services.

Attorney General Fisher personally argued
major cases in State and Federal appellate
courts. In March 1998, he sucessfully argued
before the United States Supreme Court a
precedent-setting case ensuring that paroled
criminals meet the conditions of their re-
lease.

Attorney General Fisher has worked to im-
prove the quality of justice in Pennsylvania.
He is an active member of the Pennsylvania
Bar Association (PBA), serving in its House
of Delegates and on various committees.
Working with the PBA, he has co-sponsored
an innovative violence prevention program
in Pennsylvania elementary schools called
Project PEACE, which helps young people
learn to resolve conflicts without violence.
Fisher also encourages PBA participation by
the attorneys in his office.

Before his election as Attorney General,
Mike Fisher served for 22 years in the Penn-
sylvania General Assembly, serving six years
in the State House and 16 years as a member
of the State Senate. He was a member of the
House and Senate Judiciary Committees, the
Chair of the Senate Environmental Re-
sources and Energy Committee and the Ma-
jority Whip of the Senate. During his legisla-
tive career, he was a leader in criminal and
civil justice reform and an architect of many
major environmental laws.

Attorney General Fisher began his legal
career in his hometown of Pittsburgh fol-
lowing his graduation from Georgetown Uni-
versity in 1966 and Georgetown University
Law Center in 1969. As an Assistant District
Attorney for Allegheny County, he handled
nearly 1,000 cases, including 25 homicides. He
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continued to practice law during his career
in the General Assembly and was a share-
holder or partner in various firms, including
Houston Harbaugh, where he practiced from
1984 to 1997. Fisher’s law practice included
civil ligation, commercial law, estate plan-
ning and real estate.

Mike Fisher was Pennsylvania’s Repub-
lican candidate for Governor in 2002. During
a hard-fought campaign, he raised key issues
and helped shape current public debate on
matters such as Pennsylvania’s growing
medical malpractice insurance crisis, the
need to improve public education and the ne-
cessity of property tax reform.

Attorney General Fisher and his wife,
Carol, an education consultant, have two
children, Michelle, 27 an attorney in Pitts-
burgh, and Brett, 24, an information tech-
nology sales consultant in the Washington,
D.C. area.

Mr. SPECTER. Mr. President, since
Medicare was established in 1965, peo-
ple are living longer and living better.
Today Medicare covers more than 40
million Americans, including 35 mil-
lion over the age of 65 and nearly 6 mil-
lion younger adults with permanent
disabilities.

Congress now has the opportunity to
modernize this important Federal enti-
ty to create a 21st century Medicare
Program that offers comprehensive
coverage for pharmaceutical drugs and
improves the Medicare delivery sys-
tem.

The Medicare Prescription Drug and
Modernization Act would make avail-
able a voluntary Medicare prescription
drug plan for all seniors. If enacted,
Medicare beneficiaries would have ac-
cess to a discount card for prescription
drug purchases starting in 2004. Pro-
jected savings from cards for con-
sumers would range between 10 to 25
percent. A $600 subsidy would be ap-
plied to the card, offering additional
assistance for low-income beneficiaries
defined as 160 percent or below the Fed-
eral poverty level. Effective January 1,
2006, a new optional Medicare prescrip-
tion drug benefit would be established
under Medicare Part D.

This bill has the potential to make a
dramatic difference for millions of
Americans living with lower incomes
and chronic health care needs. Low-in-
come Medicare beneficiaries, who make
up 44 percent of all Medicare bene-
ficiaries, would be provided with pre-
scription drug coverage with minimal
out-of-pocket costs. In Pennsylvania,
this benefit would be further enhanced
by including the Prescription Assist-
ance Contract for the Elderly (PACE)
program which will work in coordina-
tion with Medicare to provide in-
creased cost savings for low-income
beneficiaries.

For medical services, Medicare bene-
ficiaries will have the freedom to re-
main in traditional fee-for-service
Medicare, or enroll in a Health Mainte-
nance Organization (HMO) or a Pre-
ferred Provider Organization (PPO),
also called Medicare Advantage. These
programs offer beneficiaries a wide
choice of health care providers, while
also coordinating health care effec-
tively, especially for those with mul-
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tiple chronic conditions. Medicare Ad-
vantage health plans would be required
to offer at least the standard drug ben-
efit, available through traditional fee-
for-service Medicare.

We already know that there are
many criticisms directed to this bill at
various levels. Many would like to see
the prescription drug program cover all
of the costs without deductibles and
without co-pays. There has been allo-
cated in our budget plan $400 billion for
prescription drug coverage. That is, ob-
viously, a very substantial sum of
money. There are a variety of formulas
which could be worked out to utilize
this funding. The current plan, depend-
ing upon levels of income has several
levels of coverage from a deductible to
almost full coverage under a ‘‘cata-
strophic’ illness. One area of concern
is the so-called ‘‘donut hole” which re-
quires a recipient to pay the entire
cost of rug coverage.

As I have reviewed these projections
and analyses, it is hard to say where
the line ought to be drawn. It is a value
judgement as to what deductibles and
what the co-pays ought to be and for
whom. Though I am seriously troubled
by the so-called donut hole, it is cal-
culated to encourage people to take the
medical care they really need, and be
affordable for those with lower levels
of income. Then, when the costs move
into the ‘‘catastrophic’ illness range,
the plan would pay for nearly all of the
medical costs.

I am pleased that this bill contains a
number of improvements for the pro-
viders of health care to Medicare bene-
ficiaries. Physicians who are scheduled
to receive cuts in 2004 and 2005 will re-
ceive a 1.5 percent increase over that
time. Moreover, rural health care pro-
viders will receive much needed in-

creases in Medicare reimbursement
through raises to disproportionate
share hospitals and standardized

amounts, and a decrease in the labor
share in the Medicare reimbursement
formula. Hospitals across Pennsylvania
will benefit from upgrades to the hos-
pital market basket update and in-
creases in the Indirect Medical Edu-
cation. Furthermore, the bill will pro-
vide $900 million for hospitals in metro-
politan statistical areas with high
labor costs due to their close proximity
to urban areas that provide a dis-
proportionately high wage. These hos-
pitals may apply for wage index reclas-
sification for three years starting in
2004.

I would note that I do have concerns
with this legislation with regard to
oncological Medicare reimbursement
and the premium support demonstra-
tion project for Medicare Part B cov-
erage. Proposed reductions in the aver-
age wholesale price for oncological
pharmaceuticals may have a grave ef-
fect on oncologists’ ability to provide
cancer care to Medicare Beneficiaries.
Every Medicare beneficiary suffering
from cancer should have access to
oncologists that they desperately need.
I will pay close attention to the effects
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that this provision has on the quality
and availability of cancer care for
beneficiaries and oncologists’ ability to
provide that care. Further, the pre-
mium support demonstration project
for Medicare Part B premiums poses a
concern. Some metropolitan areas may
face up to a five percent higher pre-
mium for fee-for-service care than
neighboring areas. While these provi-
sions remain troublesome, we cannot
let the perfect become the enemy of
the good with this piece of legislation.

The Medicare Prescription Drug leg-
islation has been worked on for many
years. I believe this bill will provide a
significant improvement to the vital
health care seniors so urgently need. I
congratulate the members of the con-
ference committee including Majority
Leader FRIST, Senator GRASSLEY,
Chairman of the Finance Committee,
and the Ranking Member, Senator
BAaucus, for the outstanding work
which they have done on an extraor-
dinarily complex bill.

The PRESIDING OFFICER
CHAFEE). The Senator from Nevada.

(Mr.

OMNIBUS APPROPRIATIONS

Mr. REID. Mr. President, people have
to understand the process here. We are
being criticized for not agreeing to this
omnibus bill.

I first of all want the RECORD to be
spread with the fact that the chairman
of the Appropriations Committee, Sen-
ator STEVENS, has worked tirelessly to
get this done. He has worked, not a
matter of hours or days but weeks. I
have spoken to him on this legislation
at least 50 times. So my remarks are
not in any way to criticize the distin-
guished President pro tempore of the
Senate.

Here it is, November 25, and there
have been no final papers filed. What
does that mean? There is no final draft
of the legislation. Yesterday was the
first day that some selected staff peo-
ple could look at the proposed bill. But
even then there were open items. It
certainly does not speak well of the
legislative branch of Government, as to
what is happening.

What do I mean by that? The Con-
gress has agreed on these appropria-
tions bills. The Congress, the House
and the Senate, in conference have
agreed on these bills. What has been
the problem is the interference—and I
say that word purposely—by the execu-
tive branch of Government.

What are some of the outstanding
items in this bill that are causing prob-
lems? We have over here 15 holds on
this bill if it ever came to me. Regard-
ing the Federal Communications Com-
mission, the House and the Senate
have agreed. We had two votes in both
bodies, overwhelming votes that deter-
mined what would happen. But the
White House is not happy with that.
They want that changed. They don’t
want to change it in the normal proc-
ess, by having hearings, et cetera; they
want to do it in the conference—even
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though there have been two over-
whelming votes in both the House and
the Senate.

Another deals with outsourcing.
There were overwhelming votes in the
House and Senate dealing with out-
sourcing, privatizing. The White House
doesn’t like that, so they want it
changed.

There were two overwhelming votes
dealing with overtime pay. The White
House didn’t like the votes of the legis-
lative branch of Government, so they,
by fiat, want to change that.

Then we have other issues that are
troublesome in this bill, not nec-
essarily to this Senator but to other
Senators. We have situations dealing
with when the ATF destroys records of
the instant check on guns. The legisla-
tion called for 90 days. It has been
shortened to 24 hours.

There is a situation that has come up
that has overtones of the abortion de-
bate. This is dealing with cloning,
human cloning. We thought it was so
simple in the committee that we—peo-
ple don’t want to do cloning of human
beings, but there is a protracted dis-
pute as to how to write that.

This bill may pass when we come
back in January. But we can come
back next week, the week after—it is
not going to happen. It is not going to
happen, as important as this legisla-
tion is. And no one knows the impor-
tance of it more than the senior Sen-
ator from the State of Connecticut, Mr.
DopD, who has fought for this legisla-
tion, making sure that we have fair
votes across the country, that we have
votes using the same pieces of equip-
ment, basically, so we do not have the
problems we had in the last Presi-
dential election.

We understand the importance of this
legislation, even though it is not the
right way to do things. We would rath-
er do appropriations bills. We accept
the omnibus strategy. But here it is,
November 25, 1 more day from the eve
of Thanksgiving and we don’t have a
final draft of what they want us to ap-
prove, in addition to all of the things
that have been interfered with by the
White House.

I believe in the Constitution of the
United States. Here it is. This is the
second one. It was given to me by Sen-
ator BYRD. I wore the first one out. He
gave it to me. I treasure the other one,
although it is worn out. I asked him to
give me another one.

The Constitution, among other
things, calls for three separate but
equal branches of Government. This is
not a king’s court. This is an Executive
led by the President and a Congress
that has two branches; the House and
the Senate. Then, of course, we have
the courts. The President can’t just
override by dictates what we have done
here in a legislative body. I know there
are crocodile tears being shed by peo-
ple saying: Why can’t we do the omni-
bus?

These are only some of the reasons.
Some people badly want to pass this
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omnibus bill, and the reason is quite
clear. My friends have come to me and
indicated that they agreed to do this in
the Energy bill, or in this bill we just
passed, because they were told they
would get things in the omnibus. I un-
derstand the legislative process. I have
no qualms about arrangements being
made. I believe legislation is the art of
compromise. That is how we work with
different legislation. There is nothing
wrong with that. It is not illegal or im-
moral doing that. But you have to un-
derstand that it will be a difficult time.

I favor the omnibus. I want to get it
done. I have worked very hard on the
omnibus. The Senator from New Mex-
ico and I added money in our energy
and water bill. There was no problem
at all. We have worked with Senator
BYRD and Senator STEVENS to make
sure we were part of the deal. We didn’t
want to interfere with getting a bill.
We were told there were certain things
that needed to come out of our bill and
which could only come from our part of
the omnibus. We agreed to do that.

But I repeat: If we only had appro-
priations matters in this bill, this
thing would whip out of here in a sec-
ond because the chairmen and the
ranking members of the appropriations
committees are Members of the Senate
who are appreciated and respected.
They know we wouldn’t jam things
into those bills. I speak for all of the
other 12 appropriations subcommittees
on the Democratic side.

But we don’t have that situation. We
have a situation that these two legisla-
tive bodies agreed to overwhelmingly.
But the White House won’t leave them
alone. That is why the House hasn’t
given us a bill because the White House
won’t leave them alone. They keep
wanting other things stuffed in it.

When we come back in January, I
hope this is the first bill we take up. I
hope the second bill we take up is the
highway bill. I hope we get to this bill.
It is too bad we are not going to do
something for the months of December
and January. It would be better for the
American people, and it would be bet-
ter for my State. But we can’t agree to
this because we have so many problems
dealing with FCC and outsourcing. We
swallow hard and take the across-the-
board cuts that Senator STEVENS said
we have to do. That is fine. There are
issues such as dealing with guns, abor-
tion, and overtime. People don’t have
to come and tell us what is in this bill.
We know what is in this bill. We know
how important the bill is. Go down 16
blocks from here and tell them to leave
us alone and let us go back to the con-
stitutional basis of this country and
have a Congress that does what it
wants. If the White House doesn’t like
it, let them veto the bill. But they
have no right, in my opinion, to start
stuffing things in the bill that the
House has overridden—overtime, FCC,
outsourcing, for example.

I want this omnibus bill to pass. We
want the omnibus bill to pass. But we
are not going to under the constraints
we have.
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Remember, it is November 25 and
they still haven’t filed the papers. We
are asking for unanimous consent to
pass this. A legislator would have to
have rocks in their head to agree to
something they haven’t yet read.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

————
THE ENERGY BILL

Mr. DOMENICI. Mr. President, I rise
to make a few observations for the
Senate and for our people regarding the
Energy bill that is still pending as we
leave.

First, I hope and pray that during the
ensuing months without an Energy bill
we don’t have high spikes in natural
gas prices and the people of our coun-
try asking: What have we done about
it? Our answer is nothing. I hope that
doesn’t happen. But I think there is a
chance it will happen.

I hope there isn’t another blackout. I
am not sure there will be but there
could be. If there is, the American peo-
ple are going to ask why and we are
going to tell them because we did noth-
ing. There was something that was in
that bill that would have solved the
problem, according to the experts, and
the answer will be, if you have a black-
out, we did nothing.

For all of those who have projects
that will be finished in wind, energy,
solar energy, and renewables, they will
be looking around and asking: Where is
my next project? The answer will be
there is no next project. The question
will be: Why? And the answer will be
because we haven’t provided laws that
will give to those kinds of projects the
tax relief to which they are entitled
and which they have been receiving
that will keep wind energy going and
solar energy going and geothermal en-
ergy going.

When these projects stop and thou-
sands of people who are working in the
industry have no jobs, when there are
no new projects, the question will be
asked: What happened? The answer will
be simple. We didn’t pass an Energy
bill. I can go on with many more such
as this.

In closing, I hope the Federal Energy
Regulatory Commission does not act
with the full power that the Federal
Energy Regulatory Commission now
has. I hope the Federal Energy Regu-
latory Commission will understand
that we were that close to deciding we
did not want the Federal Energy Regu-
latory Commission to have the single
and sole power to regulate electricity
interests in this country.

But when the first electric-gener-
ating plants and generating systems
are mandated by the Federal Energy
Regulatory Commission to join in or-
ganizations that they don’t want to be
in, and they ask the question why, the
answer is going to be clear.

For those Senators who represent
them who are upset because their utili-
ties are being forced to conduct them-
selves in a manner that the Federal
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Energy Regulatory Commission deter-
mines singularly and solely, the ques-
tion will be: How can they do that? My
friend, Senator CRAIG from Idaho,
knows how they can do that. That is
their authority without an Energy bill.

We modified that significantly to
take into account the differences in
our energy system. That is gone. Be-
tween now and the time we get a
chance to take another look at this
bill, perhaps we will have a few of those
mandates that will take place. Then
people will ask: Why did that happen?
I will say: Well, there was nothing we
could do about it. The Senate chose not
to pass the bill.

I acknowledge that the Senate
worked its will at least temporarily in
an interim decision, but I am hopeful
that in the next couple of months as we
watch things get worse in the energy
field we will find a way to come back
to this bill and pass it substantially as
it is, and if some adjustment has to be
made, that we will find ways to do
that.

It isn’t going to be easy. But neither
has it ever been easy to pass an energy
policy for this country. We have been
looking for it, looking at it, staring at
it, watching it evolve and doing noth-
ing for many years. We passed a bill
about 10 or 12 years ago. But it wasn’t
like this bill. It wasn’t a dramatic
change in the policy of our land in
terms of energy production and energy
efficiency and energy alternatives.
Those are temporary—while the winter
season hits. Those are out there with
no action. They have a big NA after
them—no action—or a big nothing done
by Congress after each of those epi-
sodes that could occur and that will
embarrass us because we didn’t do our
job.

I yield the floor to the distinguished
Senator, Mr. CRAIG.

The PRESIDING OFFICER
CHAFEE). The Senator from Idaho.

Mr. CRAIG. I thank my colleague,
the senior Senator from New Mexico,
for yielding.

Let me first and foremost thank him
for the phenomenal time and effort he
has put into a national energy policy.
We missed getting cloture by just two
votes. Again, a majority of the Senate
supports your work. It is full, it is
comprehensive, it is revolutionary in
driving this country toward having re-
liable energy once again.

As the average American got up this
morning and flipped the light switch,
the lights came on. They expect that to
happen every day. What they do not
understand is that there is now a risk
in our country that might not happen.
Why? Because over the last decade we
have not allowed the energy sector to
reinvest, to reconnect, to change the
way it did business in the past. Govern-
ment regulation, in almost every in-
stance, stood in the way and created a
supertest and sometimes total obstruc-
tion in the ability of a company to in-
vest back into the energy sector.

During the decade of the 1990s, if you
wanted to generate electricity, how did

(Mr.
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you do it? You used natural gas be-
cause the Clean Air Act said you could
do it no other way. So we did. But on
the other side, we were not producing
more natural gas so we used up the sur-
plus capacity, and a couple of months
ago gas spiked—at $56 to $6 per million
cubic feet—astronomically high. What
happened? The chemical companies
shut down and sent their work over-
seas. Of course, those electrical plants
that were built in the decade of the
1990s, that were generating electricity,
turned off the switches. They could not
afford in the marketplace to be able to
generate electricity. The bill we have
in the Senate today, that we have been
denied passage of, would go a long way
toward remedying that problem.

If the American consumer believes
you pass a bill tomorrow and the light
switch is reliable, they better remem-
ber its reliability is based on a decade
of investment, that it does not happen
just overnight. What the Senator from
New Mexico was trying to do is drive
that investment forward for decades to
come to create reliability.

The other morning I woke up to the
announcement that the President of
the nation of Georgia had just re-
signed. What does that mean as it re-
lates to our energy? We want the oil
out of the Caspian Sea to flow into the
energy markets of this world to drive
down overall prices and to create avail-
ability. Guess what happened. Compa-
nies are building a major pipeline
across Georgia. They invested heavily
through the politics of this President.
He resigned. Georgia is almost in revo-
lution. Yet that $2 billion pipeline that
is going to start producing about 1.2
million barrels of oil a day into the
world market may not produce.

The significance of the resignation of
Shevardnadze, the President of Geor-
gia, is quite simple. He, by that action,
created some degree of instability in
the world oil market. If we are going to
continue to rely on our supply flowing
from unstable areas of the world, then
the American consumer can expect
broad fluctuations at the fuel pump—
$1.50, $2, $2.50.

The passage of this legislation would
stabilize that kind of action. There is
no question. If this Senate thinks we
will rely on the nation of Georgia or
the Caspian Sea or Saudi Arabia or
anywhere else to be a reliable, con-
tinual supplier of hydrocarbons into
our system to fuel the gas pumps and
to fuel our chemical industry, they
ought to think once again.

The Senate Energy Committee has
fought long and hard about this for the
last decade. In the last 5 years we have
worked hard, in the last 2 years we
have kept the lights burning all night
to try to craft a bill.

The Senator from New Mexico got
that job done. We missed by just two
votes in the Senate. It is the Presi-
dent’s No. 1 priority. He thinks like we
think, if we do not make a major move
in the direction of beginning to supply
energy to the country once again, the

S15921

availability of jobs, our cost of living,
our lifestyles, our standards, all that
we hold dear as Americans will have to
change because so much of what we do
today is based on a relatively low cost,
reliable supply of energy to all sectors,
all segments of our economy.

Shame on this Senate because a little
bit was not right or a little bit was not
right there. Nobody looked down the
road. Nobody got out in front of their
headlights to try to understand the im-
plication of failing to move a bill that
produces long-term investment in the
energy sector.

We just passed an important bill for
all citizens of our country. It is an ex-
penditure right out of the general fund
of the United States Treasury. While
we were criticized on the energy side
for some of the tax credits in this bill,
there is a fundamental difference.

First of all, the industry has to in-
vest in the economy before they can
get the credit out. They have to drive
investment. They have to go out and
borrow money, pour concrete, build
transmission lines, and hire people.
These jobs, created by the tax incen-
tives and the investment, is somewhere
in the neighborhood of 800,000 over the
decade into the energy sector.

There is a fundamental difference in
the way both bills ought to be looked
at. While what we just voted on is an
important expenditure for the well-
being of our country and the well-being
of our citizen’s health, this is an in-
vestment in the infrastructure, in the
stability, in the 1light switch reli-
ability.

Tomorrow morning, for anyone who
is listening, when you flip that switch
for just a moment, think, how did the
electricity get there? No one really un-
derstands it unless you have studied it.
Think a little bit about it. When you
go to the gas pump and fill up your car,
ask yourself why it is a little higher
now than it was a year ago. How did it
get there? All of that is part of what
makes our country work.

The Energy bill we had before the
Senate, the Energy bill we must have
before the Senate again when we re-
turn, will speak to that, speak to it
clearly, and say to the American peo-
ple, the Congress of the United States
has looked out into the future, deter-
mined what the fundamental needs are,
and is creating an environment of in-
vestment that creates reliability, that
creates conservation, that creates new
technologies, that drives the energy
sector in the direction of production as
well as conservation for the well-being
of this country and future generations.

I thank the senior Senator from New
Mexico for all the work he has done in
2004. Early on in the next session of the
108th it is incumbent upon this Con-
gress to finish our work on that issue.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, I
thank the distinguished senior Senator
from the State of Idaho, Mr. CRAIG,
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very much for his comments and his
help on the bill thus far.

He made a great point about the fu-
ture in terms of investment and the in-
frastructure. This bill would have en-
couraged that. That is just one item.

There is an ancient piece of legisla-
tion called PUCHA, and it would have
been repealed. People have been saying
it should have been repealed for dec-
ades. It makes it hard to get the kind
of investment in this industry that
most industries can get. We finally re-
pealed it this year. It was stuck in the
mud of an ancient bill. We are scared
to let money get invested in utilities
and utility investment in business.

Everywhere you looked there were
things to be fixed. That is why it is a
big bill.

There is an issue, Senator, regarding
the MTBE, the substance approved by
the United States Government as an
oxidizer for gasoline. There is no ques-
tion Senators brought issues with ref-
erence to it to the attention of the
Senate. We have to take a look at that
with the House because the Senate has
many Members who are worried about
that issue. We know we get no bill or
we take that in conference.

I hope the House will look at that in
January because when this bill dies,
there is no protection for the producers
of MTBE. When it dies, the hold harm-
less clause that we put in—and we can
sit around a table and with enough
time we can convince almost anyone
that they are not so bad as some im-
plied. That is a major issue that will
have to be looked at. I thank the White
House for helping us on that—or trying
to help. There are those who think it is
the most important issue around, and I
have an empathy with them.

I call on them to apply their thought
process in the next few months. The
bill will die if we do not inject life into
it. With it will go whatever protections
the MTBE industry got in this bill.
Maybe that is the way we can look at
it when we come back and try to figure
out a way to take a frontal attack on
that issue. Who knows, there might be
enough Senators who may want to take
a look at that bill just on that point
alone.

I close now by thanking Senators
who worked very hard on the bill. It is
as difficult an undertaking as you can
have. I decided to do that after years
on the budget, and it is much more dif-
ficult than writing the budget for the
United States. We did it, but in a sense
we are two votes short. The rule is it
requires 50 votes for adoption, but we
did not have enough for a filibuster,
which would require 60.

So with that, I yield the floor and
thank the Senate for listening.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

——
ACCOMPLISHMENTS THIS YEAR

Mr. SANTORUM. Mr. President, I
commend the chairman of the Energy
Committee and the Senator from Idaho
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for their fine work on the Energy bill.
While we are not going to get that bill
passed before we leave for the holiday
break, it is something that I know the
Senator from New Mexico and the Sen-
ator from Idaho and others are going to
work on and diligently try to accom-
plish for the reasons they outlined.

Mr. President, I wanted to run down
and put into the RECORD a summary of
some of the things we have been able to
accomplish this year.

We go out on the accomplishment of
delivering to the American people what
has been asked now for several years
by our seniors, and not just by seniors
but by the children of seniors and the
grandchildren of seniors, who see the
fiscal strains that have been put on
their parents and grandparents as a re-
sult of, in many cases, not having pre-
scription drug coverage or having pre-
scription drug coverage that is very ex-
pensive. Particularly for lower-income
individuals, it can be quite a drain on
their resources, as well as diminishing
their quality of life in their senior
years.

So we go out on somewhat of a high
here. And as it should be, because we
have accomplished a lot this year.

If you go back to when this session
started, and the Senator from Ten-
nessee became the majority leader in
the transfer of power, if you will, here
in the Senate, the first thing he said
we would do was clean up the mess
that did not get accomplished last
year.

We had no budget last year, which
meant we could not really pass any of
our appropriations bills. The Govern-
ment spending was locked into last
year’s level, and we did not have a
whole lot of new initiatives at the
time, when we were looking at a whole
new Department of Homeland Security,
a war on terror, and a war on the hori-
zon in Iraq.

There was a lot of uncertainty going
on here, and we did not have the fiscal
discipline in place to be able to get our
fiscal house in order here in Wash-
ington, DC.

So the first thing we said we would
do was we would clean up that mess
and pass the spending bills, and fight
off repeated attempts, in almost $1 tril-
lion in amendments on the other side,
of adding spending to these appropria-
tions bills and then subsequently to
the budget that we passed after we
passed the appropriations bills from
the prior year.

So we passed the appropriations bills
from the prior year. On top of that, we
put a new budget in place, and we
passed a budget. We thought that was
important. Many here thought another
budget could never pass in the Senate
because of the practice of last year and
the difficulty in trying to get a budget
into the framework of seeing really
slow growth compared to what we have
seen in the past 7 or 8 years.

That was accomplished. It was tough,
and a lot of tough votes. We were able
to stand tall and fight back amend-
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ments from many on the other side of
the aisle. And some on the other side of
the aisle joined us. I thank those Mem-
bers who have stood up, just as many
did today, to what appears to be, from
the Democratic leadership point of
view, obstructionist tactics that are
used here in the Senate on almost—I
almost want to go back and maybe re-
consider the term ‘‘almost’”—I will say
almost everything, but it is almost ev-
erything to the point where you think
it is everything. But we have had some
cooperation from many Democrats, and
certainly enough to get some of the
more important bills that we consid-
ered here done. I thank those who par-
ticipated in that bipartisan coopera-
tion.

We were able to accomplish a budget.
We were able to accomplish, as a result
of the budget, a tax plan, again, done
in a bipartisan way, here on the floor
of the Senate. And the effects of that
tax plan have been really some of the
most startling economic news we have
seen in a long time.

Just today, it was announced for the
last quarter growth—which was really
the first full quarter that was able to
get the impact of the President’s tax
reduction and jobs growth proposal—
we saw it now not at 7.2 percent growth
but 8.2 percent growth, the best in 20
years in this country. That is an enor-
mous feather in the cap of this admin-
istration’s policy of stimulating
growth in the economy by reducing
taxes, particularly targeted at inves-
tors and small- and medium-sized busi-
nesses.

We were able to accomplish that be-
cause we had a budget we passed in the
Senate that allowed for a tax reduction
that has been put in place. As a result
of that tax reduction, which in part
was reducing capital gains tax, but also
reducing the double taxation of divi-
dends, it has caused a $2 trillion in-
crease—a $2 trillion increase—in valu-
ations of equities in this country. That
is an enormous turnaround.

I was watching the news this morn-
ing, and someone was talking about
their retirement savings having been
eroded, and the impact on seniors, and
the impact on those who are approach-
ing those seniors years and their abil-
ity to have a stable retirement. When
you add $2 trillion back to the value of
those equities, you do a lot to stabilize
people’s retirement and give them the
peace of mind they are going to be able
to get through their retirement years
with a fair—hopefully, good—standard
of living.

That was as a result of the budget,
the leadership here in the Senate and
of the Senate Republicans, and ulti-
mately the tax reduction that was
passed as a result of the great leader-
ship of our President.

We were able to provide resources
for, obviously, the war on terrorism
and homeland security, which is a new
appropriation. The Senator from Mis-
sissippi, Mr. COCHRAN, who chairs that
subcommittee, was just in the Cham-
ber. We passed that bill in a timely
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fashion so those increased resources
would go out to help fight the war on
terrorism here at home, as well as, ob-
viously, provide resources we need for
our men and women in uniform in Af-
ghanistan and in Iraq to fight the bat-
tle on terrorism on the front line over
in the Middle East.

Another historic accomplishment of
this Congress, which is yet to be fully
realized is the AIDS bill. We were able
to pass a bill that authorized money
for AIDS. And now we are talking
about fulfilling that promise to come
up with the money that was in the au-
thorization to fund AIDS in Africa and
several countries in the Caribbean that
are faced with outrageous, just abso-
lutely incredible suffering and the de-
struction of the family unit in those
countries, with infection rates of dou-
ble digits in the country, with literally
millions of people infected with this
disease, and transmitting it, in some
cases, to their children.

We need to do something about pre-
vention, and we need to do something
about the transmission of AIDS. We
also need to do something about treat-
ment. With the appropriations bill that
is now going to be filed in the House in
about an hour and 20 minutes, we will
have the President’s AIDS proposal
fully funded: $2 billion in bilateral aid
and $400 million to meet our obliga-
tions under the Global Fund—for every
$1 we put up, $2 of international funds.
And $400 million will meet that obliga-
tion as of this time.

We will have in place the commit-
ment we made to those less fortunate
in Africa and in the Caribbean for the
needed help on prevention, trans-
mission, and treatment of those who
are suffering with AIDS or hopefully
will not get AIDS. That is a huge ac-
complishment for this Senate. Can-
didly, it is probably one of most impor-
tant things we can do for humanitarian
relief. If you look back in history,
there really isn’t a humanitarian cri-
sis, a health crisis that will match
what is going on today in Africa and
sub-Saharan Africa. I am glad to be
part of a Senate which on a bipartisan
fashion stood up and made a huge fi-
nancial commitment. It is not an easy
thing to do in a country that feels a lot
of suffering here at home and wants
more resources directed here at home,
to be able to set that money aside for
those who are literally dying by the
thousands each day from this pandemic
that has struck sub-Saharan Africa.
The commitment of the President, fol-
lowed up by the commitment here in
the Congress, is something of which we
should all be very proud.

We passed the partial-birth abortion
act. We are stopping this horrendous
procedure from occurring anymore.
There are those who are taking that
bill to court. We expected that, but the
Senate, with the President’s leader-
ship, has been able to pass this bill
that is overwhelmingly supported by
the American public and is a real step
in the right direction. We haven’t had
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very many steps in the right direction
with respect to this culture in Amer-
ica. This is a step in the right direction
to put some humanity back in the
treatment of those innocent children in
the womb.

We passed some antispam legislation.
As someone who has young kids and is
bombarded daily with e-mails of not
the most wholesome nature, pop-up ads
and the like, this is a tool we can give
to authorities to try to limit the
amount of that kind of information
falling into the homes of families. It is
a very serious problem to have this
wonderful tool of the Internet be in-
fected by this disease of pornography
and violence and other things that are
marketed to our children through e-
mails and through other types of ad-
vertising. The Senate has begun the
slow process. It will be a slow process,
as maybe it should be, because we have
to balance the rights of free speech.
Freedom is something that needs to be
used responsibly. No one who wrote the
founding documents of this country be-
lieved freedom to be an absolute. With
rights come responsibilities. That free-
dom, more properly defined as liberty,
is a balancing of those rights and re-
sponsibilities. We need to seek to do
that in the case of the Internet, which
I find to be a wonderful tool but at the
same time a very dangerous vehicle for
information to flow to people who may
not handle it well and may be scarred
or changed for life as a result of some
of this activity.

As I went down that list, I think you
can see it is a list of great accomplish-
ment. Yet at the same time there is so
much left to be done and so much that
was blocked by the other side. So when
you hear, as you will hear, the term
“obstructionism’” about things that
could have been—the Senator from
Idaho is here and talked eloquently
about the Energy bill—could have
been, should have been, but for the pro-
cedural tactics of raising the require-
ment to pass this bill by 60 votes in-
stead of an up-or-down vote of 51. That
is their right to do. But as the Senator
from Idaho and the Senator from New
Mexico said earlier, it is going to have
severe consequences for the long-term
future of our economy.

Energy is not something you turn off
and on like we do the stove or the ther-
mostat. It is something that takes a
long time to be developed. It takes in-
vestment, a lot of people, a lot of steps
in the process, as it should, even envi-
ronmental steps in the process to be
able to extract the resources we need.
We are not moving in that direction.
We are not moving toward energy inde-
pendence. For a country that is as
much dependent upon cheap energy as
this country and this economy are, to
continue to turn a blind eye towards
the needs of our economy and the im-
pact on the quality of life here is a
very dangerous thing.

Again, I suggest while I understand
the rights of the minority, we need to
find a way to get the 60 votes necessary
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to get this piece of legislation moved
forward for our children and for our fu-
ture economy.

We have the omnibus appropriations
bill. One of the victories was the AIDS
authorization bill we were able to pass.
But more candidly, the most important
thing is funding that program. There
are a whole host of things: An increase
in VA health care, which is in the om-
nibus appropriations bill, an increase
in NIH funding is in the Labor-HHS.
There are so many important priorities
in this bill. Yet we have been told we
are just not going to be able to get to
it until January. I know the leader
later is going to ask unanimous con-
sent to bring up this bill when the
House passes it. The House will pass it
first, as it does customarily with ap-
propriations bills. They are coming
back December 8. We hope to recon-
vene the Senate shortly thereafter to
bring up this legislation so we can pass
it here. Why? Well, because if we don’t
pass it, those increases in VA health
care funding, those increases in AIDS
funding, those increases in NIH, and a
whole host of other things in this bill
simply will not go into effect until at
the earliest the end of January.

If you are for those increases and you
are for the realignment of budget prior-
ities in these appropriations bills, we
should take a little time out of our
break, come back here for a day. We
will have had several weeks to look at
this. The bill will be filed in an hour
and 10 minutes. Take a look at it. If
you have problems with it, you cer-
tainly have the opportunity to voice
that opposition and vote no. But that
is going to be the up-or-down vote we
are going to have. We should take the
opportunity to come back and do it in
a timely fashion. We have been told by
the other side they will object to us
coming back. So this bill will sit there
for roughly 2 months with a variety of
different spending priorities many peo-
ple in this Chamber agree with and
that the American public has asked us
for, including increased funding for
education, DC choice, allowing stu-
dents in the District of Columbia to
have the opportunity to go to the
schools of their choosing. All of those
things will be in this bill, and we will
not be able to have a vote because of
the power—it is a wonderful thing
when you are the minority—of indi-
vidual Senators to stop things from
happening. That is another obstruc-
tion.

We spent 3 days here on the floor of
the Senate 10 days ago, 12 days ago, de-
bating the issue of judges. Here we are
again. We have six qualified, terrific
nominees—not turkeys, not lemons,
not neanderthals. Those were words
used here in the Senate to refer to dis-
tinguished people who are judges in
their own right today, justices of su-
preme courts today, reelected by over-
whelming numbers in their home
States, gone through the ABA approval
process and were considered to be ei-
ther qualified or unanimously well
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qualified. These folks were referred to
by the people here in the Senate as
neanderthals, as lemons, and in some
respects as turkeys.

I can understand where there may be
a difference as to the qualifications of
these judges. They have every right to
suggest their deficiencies. But to use
that kind of terminology to describe
people of distinguished legal records
and careers calls into question the pro-
priety of the Senators’ remarks and
whether they don’t in fact meet the
standard of what is referred to as rule
XIX. Rule IX refers to a Senator. I
don’t think we should be able to refer
to nominees, who put themselves out
to serve the public, in a way that is as
callous and cavalier and disrespectful
as that.

So I suggest that there is another
area of obstructionism—changing the
rules. For 214 years, the rule was that
every judicial nomination that came to
the Senate floor got an up-or-down
vote. Since we put the filibuster in
place in the early 1930s, 2,370 nominees
have come to the floor of the Senate,
and zero were filibustered. None. None
were blocked.

Now, there are several on that side of
the aisle who have taken to putting a
chart up that shows 168 to 6, as if 6 is
somehow a good number out of 174,
when zero out of 2,370 was the norm. I
think the Senator from Georgia, SAXBY
CHAMBLISS, suggested the right answer
to that. They said they were doing a
great job in approving them 95 percent
of the time. The Senator from Georgia
suggested that if he went home to his
wife and said he was faithful to her 95
percent of the time, that would not be
adequate in her eyes. It is not ade-
quate, when the Constitution requires
an up-or-down vote, for those people
who believe in the sanctity of that
Constitution to say we are upholding it
95 percent of the time. But that is what
is happening on judicial nominations,
and it is another case of obstruction.

Mr. SESSIONS. Will the Senator
yield?

Mr. SANTORUM. I am happy to yield
for a question.

Mr. SESSIONS. Mr. President, during
the debate on the judges, the oppo-
nents, the Democrats who were ob-
structing an up-or-down vote, asserted
that these judges were ‘‘extreme,” and
they repeated that. They used that
word repeatedly. They really cited no
specific reason they were extreme. I
ask the Senator from Pennsylvania,
who has been so eloquent on this issue,
how he can explain, in light of the
groups we now Know are opposing these
nominees, who are extreme? I think we
can demonstrate, without any doubt,
these nominees, such as Janice Rogers
Brown of California, who got 76 percent
of the vote, and Judge Priscilla Owen,
who got 84 percent of the vote are not
extreme. Is the Senator from Pennsyl-
vania aware that among the groups
blocking these judges, and actually ap-
pearing to pull the strings of Members
of the Senate, they have views on their
Web sites?
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For example, they say there should
be no pornography laws, even child por-
nography. They oppose any change in
abortion whatsoever, even partial-birth
abortion, which 84 percent of the Amer-
ican people believe ought to be dealt
with. Some of them believe in legaliza-
tion of drugs. I ask the Senator, who is
extreme here?

Mr. SANTORUM. Obviously, by defi-
nition, a Republican who gets 76 per-
cent of the vote in a State such as Cali-
fornia cannot be extreme. Certainly, if
they are extreme in the State of Cali-
fornia, the only chance I would think
in my mind that someone could get
that high a vote is if they were ex-
tremely liberal. California, let’s admit,
is a fairly liberal State. It is a very
heavily Democratic State. So for a Re-
publican ‘‘extremist’” in California to
get 76 percent of the vote—I don’t
think Republican extremists can get 76
percent of the vote in a State such as
California. I argue that, by definition,
that doesn’t wash.

The fact is, what the Senator said is
true. When you have these organiza-
tions who, in these memos that have
leaked out, are sort of giving marching
orders to Members of the Senate Judi-
ciary Committee on the Democratic
side as to what nominees to hold—and
some use the term, referring to Miguel
Estrada who was nominated for the
second highest court in the land—a
great rags-to-riches story of a Hispanic
immigrant to this country—that he
was ‘‘dangerous’ or a ‘‘threat.” It was
one of those terms. He is a real threat.
Why? Because he is a superior intel-
lect? Because he has tremendous quali-
fications? No, because he is Latino and
we cannot have that.

Mr. SESSIONS. If the Senator will
yield, does he think it is possible they
saw Miguel Estrada as a threat because
he is a brilliant mainstream lawyer, a
Hispanic, who would make a highly
qualified appointment to the Supreme
Court?

Mr. SANTORUM. That is exactly
what they said. He is all of the things
I talked about—highly qualified, very
bright, and a great story of integrity
and overcoming obstacles. It is a com-
pelling story. As a result of his eth-
nicity, he would be a threat because he
might be elevated to a higher court
someday.

This is the kind of activity I think
really does debase this institution. We
should not be involved in blocking peo-
ple who, 10 years ago, would have prob-
ably not even required a vote on the
floor of the Senate to be confirmed. We
have gotten to the point where the spe-
cial interests—you hear so much on the
Medicare bill about the special inter-
ests that were involved in the Medicare
bill. I cannot think of any area where
special interests have had more impact
that has been contrary to the interests
of ordinary citizens in America than
what we have seen by the special inter-
ests on this judge debate. These organi-
zations support the things the Senator
from Alabama just talked about. But
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they were also the ones supporting the
complete removal of God, or any hint
of God, in the public square, whether it
is in Alabama or in the Pledge of Alle-
giance out in the Ninth Circuit.

The people who made this decision in
the Ninth Circuit to strike ‘‘under
God” from the Pledge of Allegiance—
do you think they were nominees who
would be considered to be out of the
mainstream that President Bush sup-
ported or nominated? No. They are
nominees of, primarily, President Clin-
ton, who views the Constitution as a
document to be ignored, a nice little
piece of antiquity that they might
want to look to see if it suits their pur-
pose. But if it doesn’t, we will set it
aside and do what we think is right.
That is what they do on a regular
basis. It is called activist judges who
believe we are a government of men,
not laws. That is what many on the
other side—particularly members of
the Judiciary Committee—would love
to see. They don’t want judges who
take the Constitution and the words in
it seriously and feel bound by them. So
we had a huge debate.

I think it was an important debate
for the Senate on that important issue,
and a related issue. There are several
issues percolating in the Senate to do
something about the huge cost of liti-
gation to our economy—whether it is
asbestos litigation, on which there
have been tens of thousands of cases
filed by people who have been ‘‘ex-
posed” to asbestos. In the vast major-
ity of the cases, the people who have
filed the case, the plaintiffs, are not
sick and have no indication that they
ever will be sick. But they have been
“exposed.” They are clogging the
courts, consuming huge amounts of re-
sources. I hear colleagues on both sides
of the aisle complain about manufac-
turing and the problems with manufac-
turing. Well, look at the asbestos li-
ability issue, in light of what we are
doing to our manufacturers. Manufac-
turers are going bankrupt—I won’t say
every day, but every week or two—be-
cause of this litigation going on. It is
frivolous. The worst part is, I have peo-
ple in my State who were infected and
have asbestosis, mesothelioma. It is a
disease that comes with exposure to as-
bestos, and a respiratory disease. These
people are sick and they are dying and
they are not able to get a proper jury
award. In fact, they have gotten their
awards and it is pennies. The money
was eaten up by the trial lawyers. It is
a horrible situation.

We need to get the people who are
sick the compensation for their disease
and the treatment for their disease,
and those who are not sick, they need
to be set aside. If they get sick, they
will be compensated, but we are all ex-
posed to lots of dangerous things in our
lives. That doesn’t mean you can sue
for them. Only if it causes you harm
should you be able to sue. That is an-
other area again being blocked.

Class action: I see the Senator from
Delaware, Mr. CARPER, here, who is one
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of the leaders in trying to get a bipar-
tisan bill together. I give him a lot of
credit. It is another attempt like we
did with Medicare, on which he was in-
volved, trying to bring the sides to-
gether. So far, we have not been able to
get to that 60-vote threshold. We need
to get that bill done to try to help our
economy move forward.

Medical liability, frivolous lawsuits:
Again, this is plaguing the system
when it comes to health care, driving
up our cost of pharmaceuticals and of
health care. In Pennsylvania, our doc-
tors are moving to Delaware, moving
to other places where the laws are
more beneficial, where the legislatures
have put caps in place to try to limit
the amount of cases where runaway ju-
ries end up bankrupting the health
care system.

That is another area where we have
been blocked over and over.

Another area we have been blocked,
something on which I have been work-
ing, is assistance to the poor. We are
trying to pass a charitable giving bill,
a bill in which I have been involved. We
are talking about giving $10 billion
over the next 2 years in incentives for
people to give more money to charities
at a time when we are still not com-
pletely out of the recession that hit us
in 2001 and 2002.

Again, we have not been able to get
the cooperation necessary to get a bi-
partisan bill to help social service pro-
viders, to help nonprofit groups meet
the humanitarian needs of people.

I can go on. The bioshield bill is
being blocked. There are a lot of other
issues on which we are being ob-
structed. I wanted to balance the ac-
complishments we have been able to
achieve in the Senate and this Con-
gress, and they have been substantial.
We have a lot to go back home and talk
about as to what we have been able to
work out in a bipartisan way in the
Senate, but there is still a lot of work
to be done that the House has accom-
plished and that is sitting in the Sen-
ate not being done. It is very impor-
tant to our economy and very impor-
tant to the future of our country.

One further comment. The Senator
from Idaho has been very patient. I
don’t know if the Senator from Idaho
or the leader is going to propound mo-
mentarily a unanimous consent re-
quest to vote on a resolution. This is a
resolution having to do with marriage.

As my colleagues know, the Massa-
chusetts Supreme Court handed down a
4-t0-3 decision that said there is now a
constitutional right in the State of
Massachusetts to same-sex marriage,
which is a remarkable turn of events,
within a few months of a case in the
U.S. Supreme Court, the Lawrence v.
Texas case, which took an act—which
for 214 years in many States has been
seen as an illegal act and in the vast
majority of the American public’s
mind certainly not a moral act—an act
of sodomy and turned that act into a
constitutional right. That is what the
Court did. It turned this act that is
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considered by many to be illegal in
States and, by most Americans, im-
moral with no tradition of acceptance
of the history of the United States
since our Constitution was written.
They have taken that act and turned
that into a constitutionally protected
act.

Many of us said there would be con-
sequences for doing so. When we said
that, we thought it would be years
down the line. It has not taken years;
it has taken a matter of a few months
for the Massachusetts Supreme Court
to cite Lawrence v. Texas and say now
that this is a constitutionally pro-
tected right to engage in this behavior,
how can we discriminate two people
who engage in this behavior under the
equal protection clause, to protect ev-
erybody equally, how can we discrimi-
nate against these people who are prac-
ticing a constitutional right under the
rights and privileges of marriage? It
would be unequal treatment if we
didn’t treat these constitutionally pro-
tected actions the same way as we
treat traditional marriage.

I suggested before Lawrence v. Texas
was decided that if it was decided in
the way it was, we would be heading
down a slippery slope. I was wrong. We
are heading off a cliff. This is not a
slippery slope; it is a cliff.

If we do not respond to this decision,
other States will be forced to accept
the dictates of the Massachusetts Su-
preme Court—the court of appeals in
this case. A couple can go to Massachu-
setts, get married, come back to Penn-
sylvania, Idaho, Alabama, or Delaware,
and say: I demand under the full faith
and credit clause of the Constitution
that you recognize this marriage.

What is the State to do, because the
Constitution demands it. So we are in
a situation where de facto, we could
have that policy of Massachusetts by
an unelected group of judges, by a vote
of 4 to 3 being forced on the entire
country unless we do something in the
Senate to act. That is a constitutional
amendment which defines marriage
and describes it in the Constitution.

I happen to think we put a lot in the
Constitution that are building blocks
of society, certain freedoms, certain
truths that we establish in the Con-
stitution. I cannot imagine anything
more fundamentally important to the
stability of our society than having
stable families in which to raise stable
children, and anything that under-
mines that, to me, undermines the core
of who we are as Americans.

We will ask for a vote on the resolu-
tion. I ask unanimous consent to print
the resolution in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

RESOLUTION

Whereas, marriage is a fundamental social
institution that has been tested and re-
affirmed over thousands of years; and

Whereas, historically marriage has been
reflected in our law and the law of all juris-
dictions in the United States as the union of
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a man and a woman, and the everyday mean-
ing of marriage and the legal meaning of
marriage as defined in Black’s Law Dic-
tionary is ‘‘the legal union of a man and a
woman as husband and wife;”’ and

Whereas, families consisting of the legal
union of one man and one woman for the
purpose of bearing and raising children re-
mains the basic unit of our civil society; and

Whereas, in Goodrige v. Department of Public
Health, the Supreme Judicial Court of Massa-
chusetts ruled four to three that the Con-
stitution of the Commonwealth of Massachu-
setts prohibits the denial of the issuance of
marriage licenses to same-sex couples; and

Whereas, the power to regulate marriage
lies with the legislature and not with the ju-
diciary and the Constitution of the Common-
wealth of Massachusetts specifically states
that the judiciary ‘‘shall never exercise the
legislative and executive powers, or either of
them: to the end it may be a government of
laws and not of men;”’ and

Whereas, in 1996, Congress overwhelmingly
passed, and President Bill Clinton signed,
the Defense of Marriage Act under which
Congress exercised its rights under the Ef-
fects Clause of Article IV Section 1 of the
United States Constitution: Now, therefore,
be it.

Resolved, That it is the Sense of the Sen-
ate—

(1) That marriage in the United States
shall consist only of the union of one man
and one woman; and that same-sex marriage
is not a right, fundamental or otherwise, rec-
ognized in this country; and that neither the
United States Constitution nor any Federal
law shall be construed to require that mar-
ital status or legal incidents thereof be con-
ferred upon unmarried couples or groups; and

(2) The Defense of Marriage Act is a proper
and constitutional exercise of Congress’s
powers under the Effects Clause of Article IV
Section 1 and that no State, territory, or
possession of the United States, or Indian
tribe, shall be required to give effect to any
public act, record, or judicial proceeding of
any other State, territory, possession, or
tribe respecting a relationship between per-
sons of the same sex that is treated as a mar-
riage under the laws of such State, territory,
possession, or tribe, or a right or claim aris-
ing from such relationship.

Mr. SANTORUM. Mr. President, I
won’t read the whereases, but I will
read the resolved clause:

. . it is the sense of the Senate—

(1) That marriage in the United States
shall consist only of the union of one man
and one woman; and that same-sex marriage
is not a right, fundamental or otherwise, rec-
ognized in this country; and that neither the
United States Constitution nor any federal
law shall be construed to require that mar-
ital status or legal incidents thereof be con-
ferred upon unmarried couples or groups.

Second, because we already passed a
statute in the Congress that accom-
plishes pretty much what I just read—
it was the Defense of Marriage Act,
supported by 90-some Senators and
signed by President Clinton. The reso-
lution says:

(2) The Defense of Marriage Act is a proper
and constitutional exercise of Congress’s
powers under the Effects Clause of Article IV
Section 1 and that no state, territory, or pos-
session of the United States, or Indian tribe,
shall be required to give effect to any public
act, record, or judicial proceeding of any
other state, territory, possession, or tribe re-
specting a relationship between persons of
the same sex that is treated as a marriage
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under the laws of such state, territory, pos-
session, or tribe, or a right or claim arising
from such relationship.

In other words, we are going to go
back on record in the sense of the Sen-
ate—as a precursor, hopefully, to a
more full debate—that no State should
be forced to adopt the marriage laws of
another State such as Massachusetts.
It should be, as this constitutional
amendment which I will advocate will
be, the people’s decision. If the people
decide, by constitutional amendment
or otherwise, we are going to change
what marriage is, I will fight against
that, but I will respect that decision
because that is the way we decide
issues in America.

What I am concerned about is that
the Commonwealth of Massachusetts
and their courts are going to create a
new constitutional right; they are
going to change the Constitution with-
out going through the rigors of what
the Constitution demands for change,
and that is a constitutional amend-
ment.

So we will take up that mantle. We
will do it the right way. We will try to
change the Constitution in the way the
Framers intended, not the way it has
been practiced recently with the courts
taking on that mantle themselves and
changing it without the benefit of hav-
ing any public input on the process.

We will offer an amendment to get
the constitutional majority that is
necessary to pass it, which is two-
thirds of the Members of this body and
of the House, and then three-quarters
of the States through their legislature,
representing the people in those
States, to ratify this amendment.

I believe this is a fundamentally im-
portant issue, one I guarantee we will
be discussing at length next year, and
I hope the American public will begin
to engage in this debate, not as an at-
tempt to stop anybody from doing any-
thing but as an attempt to solidify
what is the basic building block of our
society.

This is not being done as against
anybody. It is being done for something
that we know has intrinsic value and
good and is a stabilizing and important
element of any successful society, and
that is healthy stable families in which
children can be raised in that environ-
ment, so we can raise the leaders of the
next generation.

This is an important debate. I hope
we will not be obstructed. I hope we
will have an opportunity to have a full
and fair debate on this issue, that the
public will have an opportunity to see
the Senate at its finest on an issue that
I believe is at the core of who we are as
Americans.

I thank the Senator from Idaho for
his indulgence in listening to me go on
for a while, as well as the Senator from
Delaware, although he had to indulge
less than the Senator from Idaho.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I was
pleased to sit and wait and listen to
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the Senator from Pennsylvania. I ap-
preciate his leadership and the accom-
plishments he has helped guide us
through this past year in the first ses-
sion of the 108th Congress. They are
many, and there are yet many to ac-
complish.

Yes, we have had substantial obstruc-
tionism on the part of our colleagues
on the other side. Why? It is politics to
them in many instances. They see
those as defining lines between their
party and ours. I do not think object-
ing to or obstructing judges is that. I
think it is an act that is unconstitu-
tional in its character. I think it is
now broaching on a constitutional cri-
sis in our country to suggest that it
takes a supermajority when any one
individual decides to confirm or at
least bring to the floor the vote of a
judge.

———

NOVEMBER, NATIONAL ADOPTION
MONTH

Mr. CRAIG. Mr. President, the Sen-
ator from Pennsylvania was talking
about marriage. I come to the floor to
talk about families for just a moment,
and I will be brief. The Senator from
Delaware has been waiting patiently
also.

This is November. This is the month
of Thanksgiving. Hopefully, most of us
are a few days away from the oppor-
tunity and the privilege to go home
and sit down with our families and
have a Thanksgiving dinner of some
proportion; most importantly, to be
with our families. That is what this
country is all about and certainly that
is what Thanksgiving is all about.

November is, in my opinion, another
special month. For the last month, I
have been wearing on my lapel—and I
do not have it on today—a little gold
word that says ‘‘adopt.” November is
National Adoption Month. I am a proud
parent of three adopted children. I am
going home to be with them and our
grandchildren for Thanksgiving. We
have three children and seven grand-
children now. My wife Suzanne and I
are tremendously proud of that.

I became a father through adoption.
Well, this month of November is Na-
tional Adoption Month. It is a time to
celebrate special families, the families
of more than 2 million children in
America who are adopted, according to
the U.S. Census Bureau. In fact, it is
estimated that more than half of the
population of America has been person-
ally touched by adoption, whether they
are adopted or have adopted or have a
close friend or family member who is
adopted or has adopted. In other words,
many of us have said adoption is a phe-
nomenally viable option when it comes
to forming a family.

Just this past week, we added to
those numbers. November 22, this last
Saturday, was the fourth annual Na-
tional Adoption Day. On that day, the
courtrooms of the Nation, where volun-
teers helped, over 3,000 children found
permanent, loving homes and new par-
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ents through the adoption system of
our country. Think what this Thanks-
giving is going to be to those 3,000 chil-
dren who will now sit down at a table
to have Thanksgiving dinner with new
parents who are offering them perma-
nent love and stability in their life.

While this is wonderful news, there
are still far too many children waiting
for permanent, safe, and loving homes.
Our foster care system provides tem-
porary care for more than 580,000 often-
times abused and neglected children.
Among those children, 126,000 of them
are waiting for adoption. For anybody
who reads this RECORD or might be
watching at the moment, listen up.
There are 126,000 kids in America who
would love to have one of you as their
parent, their mother or their father,
who would love to have you offer them
a permanent and loving home.

Sadly, every year 25,000 children age
out of foster care. What does that
mean? They become 18 years of age.
They leave the foster care system,
never having known a permanent, car-
ing, loving home. Foster parents are
caring, but it is not permanent and the
child knows that. So they graduate
out. They are out on the street at 18
years of age. They do not have the sta-
bility of the family unit. Seventy-plus
percent of them get in trouble. Sev-
enty-plus percent of them just cannot
make it because they do not have a
mom or a dad to refer back to, to help
them, to give them advice. They are on
their own at age 18.

I would not have wanted to be on my
own at age 18. Now I might have
thought I could have been. But how
many times did I go home to mom and
dad to ask for their advice, their help,
or their counsel? Well, innumerable
times.

So I hope Americans will consider
opening their homes and their hearts
to children through adoption. As an
adoptive father, I can say this experi-
ence has changed my life, and this
Thanksgiving I will be reminded of all
of that when I hug those seven
grandbabies and try to share a little
turkey with them.

Last year, President Bush launched
the first Federal adoption Website to
help families connect while waiting
children across America connect to
them. The Web site is
www.AdoptUSKids.org. Go online. Find
out that you, too, can become an adop-
tive parent.

MARY LANDRIEU, the Senator from
Louisiana, and I have cochaired the
adoption caucus on the Senate side for
a good number of years. We have
passed a lot of laws to make adoption
easier, we have provided tax credits, we
have created incentives, because we
want Americans to go after those
126,000 children who are not yet in per-
manent, loving homes.

We have also created the Congres-
sional Coalition on Adoption. I have
just stepped down as its chairman.
MARY LANDRIEU has become its chair-
man. It is now a freestanding 501(c)(3)
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institute. We have had tremendous suc-
cess with people coming in to help us,
to advance the cause of adoption. We
hope Americans might look at us also
because we are willing to help them
break down the barriers so that they
can build their family through adop-
tion, if that is what they choose.

Later this week, a lot of Americans,
as I have said, will be sitting down at
that Thanksgiving table. It is a mo-
ment to be thankful for so much, but it
is a moment also to recognize that you
could give a little more. If it is at that
time in your life or at that moment
when you and your spouse have decided
you want a family, here is one way to
do it. There are 126,000 children waiting
for you to select them and bring them
into your heart and your home for a
loving, permanent relationship that in
every way will be positive.

So November is National Adoption
Month. Choose adoption as an option.
If I can be of help, call me, or go online
and go to www.AdoptUSKids.org. You
will have a happier Thanksgiving.

———

PROVIDING FOR SINE DIE AD-
JOURNMENT OF THE SENATE
AND THE HOUSE OF REPRESENT-
ATIVES

Mr. CRAIG. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H. Con. Res. 339, the adjourn-
ment resolution.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The legislative clerk read as follows:

A concurrent resolution (H. Con. Res. 339)
providing for the sine die adjournment of the
first session of the One Hundred Eighth Con-
gress.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. CRAIG. I ask unanimous consent
that the amendment at the desk be
agreed to, the concurrent resolution, as
amended, be agreed to, and the motion
to reconsider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 2217) was agreed
to, as follows:

On page 1, line 2 strike “That’’ and all that
follows through page 3, line 3, and insert:

‘“That when the House adjourns on any leg-
islative day from Tuesday, November 25,
2003, through the remainder of the first ses-
sion of the One Hundred Eighth Congress, on
a motion offered pursuant to this concurrent
resolution by its Majority Leader or his des-
ignee, it stand adjourned sine die, or until
such day and time as may be specified by its
Majority Leader or his designee in the mo-
tion to adjourn, or until the time of any re-
assembly pursuant to section 2 of this con-
current resolution, whichever occurs first;
that when the Senate recesses or adjourns at
the close of business on any day from Mon-
day, November 24, 2003, through the remain-
der of the first session of the One Hundred
Eighth Congress, on a motion offered by its
Majority Leader or his designee, it stand ad-
journed sine die, or stand recessed or ad-
journed until such day and time as may be
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specified by its Majority Leader or his des-
ignee in the motion to recess or adjourn, or
until the time of any reassembly pursuant to
section 2 of this concurrent resolution,
whichever occurs first’.

The concurrent resolution (H. Con.
Res. 339), as amended, was agreed to, as
follows:

H. CoN. RES. 339

Resolved, That the resolution from the
House of Representatives (H. Con. Res. 339)
entitled ‘‘Concurrent resolution providing
for the sine die adjournment of the first ses-
sion of the One Hundred Eighth Congress.”’,
do pass with the following amendment:

Page 1, line 2, strike out all after ‘‘concur-
ring),”’ over to and including line 3 on page 3
and insert: That when the House adjourns on
any legislative day from Tuesday, November 25,
2003, through the remainder of the first session
of the One Hundred Eighth Congress, on a mo-
tion offered pursuant to this concurrent resolu-
tion by its Majority Leader or his designee, it
stand adjourned sine die, or until such day and
time as may be specified by its Majority Leader
or his designee in the motion to adjourn, or
until the time of any reassembly pursuant to
section 2 of this concurrent resolution, which-
ever occurs first; that when the Senate recesses
or adjourns at the close of business on any day
from Monday, November 24, 2003, through the
remainder of the first session of the One Hun-
dred Eighth Congress, on a motion offered by its
Majority Leader or his designee, it stand ad-
journed sine die, or stand recessed or adjourned
until such day and time as may be specified by
its Majority Leader or his designee in the mo-
tion to recess or adjourn, or until the time of
any reassembly pursuant to section 2 of this
concurrent resolution, whichever occurs first.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. Mr. President, before
my friend and colleague from Idaho
leaves the floor, I want to express my
thanks on behalf of those 100,000-plus
kids who are looking for a home of
their own with loving, adoptive par-
ents. Thank you, and my friend Sen-
ator LANDRIEU, from Louisiana, for the
wonderful leadership you have shown.
Not just talking the talk but, in the
case of your family, very much walking
the walk. Happy Thanksgiving to you.

I certainly express that same senti-
ment to our colleagues here. As we ap-
proach Thanksgiving in 2 days, in spite
of our problems in this country, we
have much for which to be grateful. I
very much appreciate the chance to
work here with our colleagues, and am
grateful for the staffs who help us serve
our constituents back home in Dela-
ware and Alabama and Idaho and
Rhode Island and other places. We are
thankful for the opportunity our con-
stituents have given us this Thanks-
giving and every Thanksgiving and
throughout the year to serve them.

Mr. CRAIG. I thank my colleague.

———
MEDICARE DEBATE

Mr. CARPER. I don’t know that Win-
ston Churchill, one of the great leaders
of Britain, ever said anything about
Thanksgiving or turkeys. He is some-
body we like to quote a lot. He used to
say there are two things people should
not see made: One of them is sausages
and the other is laws.
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That could be said of the process we
have gone through to modernize Medi-
care and add a prescription drug ben-
efit. It has been a difficult debate and
a difficult process.

Churchill also said democracy is the
worst form of government devised by
wit of man, except for all the rest.
That is also something I would have us
keep in mind today as we reflect on
this bill.

Mr. President, 38 years ago a Demo-
cratic President, Lyndon Johnson,
signed into law legislation creating
Medicare. At the time it was hailed as
a milestone. It was hailed as a land-
mark in providing a benefit to millions
of our senior citizens who did not have
access to health care, did not have ac-
cess to hospitals, did not have access to
doctors and nursing care. With the
signing of that bill by then-President
Johnson, the whole world changed for
millions of Americans. Today it con-
tinues to change for tens of millions
more.

Initially, Medicare, when it was fash-
ioned, was designed to provide access
to hospitals for people who needed to
get hospitalized to get well. They
would have that under Medicare if they
were old enough. Similarly, if folks
were in need of access to a doctor’s
care or nurse’s care, they would have it
under that legislation he signed 38
years ago.

There are a number of things that
bill did not provide. It did not provide
for home health care. It did not provide
for outpatient care. It did not provide
for access to prescription medicines or
enable senior citizens, those Medicare
eligible, to obtain help buying prescrip-
tion medicine. Over time Medicare has
evolved, as we know. Over time we
have learned. Today we are a lot
smarter. We can keep people out of
hospitals and treat them on an out-
patient basis. We are far wiser about
keeping elderly people out of hospitals
and, where it makes sense, treating
them in their homes.

We also know today, in 2003, we can
prevent a lot of illnesses and we can
cure a lot of illnesses. We can enhance
the quality of life for senior citizens by
making sure they have access to pre-
scription medicines we did not have in
1965, and frankly we did not dream
about in 1965.

If we were creating Medicare anew
today, this week or this month, it
would be a no-brainer. We would have
home health care. They would provide
for outpatient services and care. It
would also include a prescription medi-
cine component.

When I was Governor of Delaware
and running for the Senate in 2000, I
talked a fair amount about prescrip-
tion drug programs that were proposed
in the Congress, principally one pro-
posed by Senator GRAHAM of Florida. I
thought and still think it is a better al-
ternative than what we have adopted
here today. Adopting this legislation
today is an example of not letting the
perfect be the enemy of the good.
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There are a number of principles I
have said for some time we should at-
tempt to adhere to when putting in
place a Medicare prescription drug ben-
efit. Foremost among these is that the
program should be voluntary. If senior
citizens want to participate, they can.
If they choose not to participate, then
they will not have to.

Second, I suggested that among the
principles we adhere to is the prescrip-
tion drug plan we adopt be one that
would provide help where the help was
most needed—for folks who do not have
any kind of coverage, those whose in-
comes were very low, and those whose
need for prescription drugs is exorbi-
tantly high.

A third principle I have suggested is
that middle-income senior citizens
should find some help, some benefit
from this legislation.

A fourth principle is we should do our
very best to harness competition and
market forces, to use those market
forces to help contain the dramatic in-
crease in the cost of prescription medi-
cines.

A fifth principle is there should be no
gaps and no caps in coverage. We vio-
lated that principle in this legislation.
We violated one other principle that I
have talked about as well, and that is
this prescription drug plan should be
consistent with a balanced budget.

The unfortunate reality is that a
plan with no gaps or caps has become
inconsistent with a balanced budget.
We find ourselves today as a country in
a huge hole, a fiscal hole, because of
unwise tax cuts, a war on terrorism, a
war in Afghanistan, a war in Iraq, and
a slumbering economy that is slow to
revive. Because of the size of that
budget deficit, we are unable to pass
the kind of prescription drug program
many of us would like, one that has no
gaps and one that has no caps.

I have listened with some fascination
to the debate here in the Senate and
raging across Capitol Hill and across
the country. On the one hand, my
friends on the left say the bill we have
just adopted here is the end of Medi-
care as we know it. They say that it is
not just the nose of the camel under
the tent, it is the camel under the tent.

On the other hand, I have heard folks
from the far right, who oppose this
with equal vehemence, say there are no
changes of consequence to Medicare,
that it will be more of the same, that
we have adopted a new entitlement
program with scarce efforts at serious
cost containment.

Both those sides cannot be right. My
own view is neither of them are right.
For folks old enough to participate in
this program, they will have a choice.
If they want to participate, they can. If
they want to pay $35 a month for a pre-
mium, they can participate in this pro-
gram. If they are poor, that $35 per
month premium is forgiven. There is a
$250 annual deductible that must be
satisfied before the Medicare benefit
kicks in. For people who are poor, that
$250 deductible will be essentially eased
or eliminated.
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Between $2560 and roughly $2,250,
Medicare will pay 75 percent of drug
costs for most seniors who participate
in this program. Medicare will pay
more for those who have low-incomes. I
am told the average cost of prescrip-
tion medicines for people 65 and older
in this country is roughly $2,200. That
would suggest to me that many who
elect to participate in this benefit, in-

cluding middle-income seniors, will
benefit from it.
Between $2,250 and $5100 in drug

costs, Medicare continues to provide
comprehensive coverage for low-in-
come seniors. However, for middle-
class seniors, the benefit does not pro-
vide any coverage at all for spending in
this range. That is the gap in coverage.
I wish it was not there. I hope we can
eliminate this gap in coverage as we
get our fiscal house in order.

Seniors will have a drug discount
card as part of this program. The dis-
counts they will receive may be worth
10 to 20 percent. If someone’s prescrip-
tion use is $4,000 or $5,000 a year, they
will fall in the coverage gap, but the
benefits from that discount card I
think will equal or exceed the cost of
their premium. But that is still a very
modest benefit for those whose drug
needs are between $2,250 and $5,000 a
year. On the other hand, for people who
have very large prescription drug
needs, whose costs exceed $5,000, the
catastrophic benefit is generous. Medi-
care pays for 95 percent of those costs
that exceed $5,000.

I have heard any number of concerns
about this legislation, raised not just
by my colleagues but by folks back
home in my State of Delaware. They
have raised questions and legitimate
concerns that we need to address.

First of all, with respect to cost con-
tainment, is there enough in this bill?
I don’t think so. There are those who
suggest we ought to consider the ap-
proach adopted by the VA, whereby the
Veterans’ Administration negotiates
with the pharmaceutical industry in
order to buy pharmaceuticals for vet-
erans at lower prices. I think that is
worth exploring.

We made it easier as part of this leg-
islation for generic drugs to be intro-
duced, to come to market. That will in-
crease competition and push down
prices. It is a modest effort. We need to
do more in this respect.

But what we have with this bill is an
opportunity. I sometimes talk about
the glass being half full or half empty.
I think we have an opportunity—cer-
tainly in my State, and I suspect in
other States as well—to take this basic
Medicare drug benefit and to build on
it. Since I know my State best, I will
talk about Delaware. We have a num-
ber of employers who provide prescrip-
tion drug coverage to their retirees.
Roughly 40 percent of our employers in
Delaware today still provide that ben-
efit. Some of those benefits are pro-
vided as a result of collective bar-
gaining agreements. I hope we are
smart enough—employers, labor
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unions, and individuals—to find a way
to take those same dollars to provide
first dollar of coverage for pensioners. I
hope we are smart enough to take
those same dollars and perhaps use
them to pay the $35 monthly Medicare
prescription drug premium for retirees;
to pay for the $250 deductible; to pay
for some of the costs Medicare will not
cover between $2,250 and $5,000.

Similarly, I hope we are smart
enough in States such as my State, and
in cities and counties and those units
of government that have in many cases
prescription drug benefits for their
pensioners, to have the wherewithal
and farsightedness to modify the kind
of coverage we now provide to build on
the basic Medicare prescription plan
offered as part of this legislation—
maybe to pay for the monthly pre-
mium, or all the deductible, or maybe
to reduce the size of that donut hole
between $2,250 and $5,000.

But we don’t just have to hope that
will happen. The legislation includes
substantial incentives for employers
and States to do just what I have de-
scribed. For every dollar that a private
sector employer provides in qualified
prescription drug benefits for their
pensioners—benefits that will supple-
ment and enhance the Medicare benefit
in this bill—they will realize, as a re-
sult of the incentives in this legisla-
tion, an after-tax benefit of 50 to 70
cents on that dollar.

Is that going to keep all those em-
ployers and all those State and local
governments in the game? No, it is not.
But in the absence of that kind of in-
centive, what has happened? Well, go
back in time. In 1988, roughly two-
thirds of the large companies in Amer-
ica provided health benefits for their
pensioners and provided a prescription
drug Dbenefit for their pensioners—
roughly two-thirds, 15 years ago.

Today, in 2003, that two-thirds is no
longer two-thirds. Today, roughly one-
third of the larger employers in this
country provide a prescription drug
benefit for their pensioners. Without
this legislation we are adopting today,
we have seen a reduction almost by
half of those employers that provided a
benefit 15 years ago. They have stopped
doing so today. If you run it out over
the next 15 years, if this trend con-
tinues, by the time 2018 rolls around
you may have no private sector em-
ployers providing benefits.

That would be an awful thing. We
need to do something about it. We need
to provide the kind of incentives to em-
ployers we have provided in this legis-
lation. We desperately need private
sector employers to continue to pro-
vide a prescription drug benefit for
their pensioners. We desperately need
States and local governments to do the
same with respect to their pensioners.

There is another source of prescrip-
tion drug benefits I want to talk about.
When I was privileged to serve as Gov-
ernor, I signed into law legislation to
create the Prescription Assistance Pro-
gram in our State. For pensioners
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whose incomes go up to 200 percent of
poverty, they are eligible for a benefit
each year that is worth about $2,500.
We also have in our State a wonderful
program called the Nemours Program,
funded by a trust left by a wealthy
family a long time ago. They provide
help to children in my State and they
also provide assistance to senior citi-
zens in my State. The DuPont Chil-
dren’s Hospital in Delaware is funded
by that trust. It is a wonderful institu-
tion. It helps kids all over the country
and literally all over the world. The
Nemours Plan also provides a prescrip-
tion drug plan for senior citizens whose
income runs from 0 to 135 percent of
poverty. They also provide eyeglasses
and dentures.

We have to be smart enough in our
little State of Delaware to make sure
the dollars being spent for prescription
medicines under the Nemours Plan
continue to be spent on prescription as-
sistance for Delaware seniors. It does
not need to be spent in the same way it
is today, because the Medicare plan
will cover literally all of the needs for
very low income seniors that Nemours
currently assists with. But those same
dollars can now be used to help fill in
the gaps and make more generous the
basic Medicare plan, which will be, at
best, modest.

Similarly, the millions of dollars the
State of Delaware is spending on the
prescription assistance plan that we
put in place roughly 4 years ago covers
between 135 percent and 200 percent of
poverty. If we are smart in our State,
we will take those same dollars and re-
direct them—not necessarily to cover
the same people; we will not need to.
Some of those people who will be ad-
vantaged by virtue of the Medicare
plan won’t need the kind of help they
get under the Delaware Prescription
Assistance Plan. But we should take
those dollars now being spent through
that program and redirect them to fill
the gaps, to wrap around and supple-
ment the basic Medicare plan.

Similarly, the dollars spent by bpri-
vate sector employers and by public
sector employers should no longer,
starting in 2006, be spent exactly in the
same way, but to the extent that we
are smart and wise and farsighted, we
can redistribute those dollars to build
around the basic Medicare plan, to fill
the gaps that obviously are there that
need to be filled, and be able to provide
in the end a benefit that we can all feel
good about and be proud of.

I close by going back to where I
started. If we had gathered here this
year and had no Medicare Program,
and we said let us start from scratch,
we would include a prescription drug
plan. In 1965, we didn’t have the ability
to provide prescription medicines for
the sort of things we do today. If we
had, a lot of people would have lived a
lot longer and healthier and better
lives.

A couple of days from now, I will be
with my own mother. I look forward to
being with her, probably the day after
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Thanksgiving. She is alive today in
part because of the love that surrounds
her. She is also alive today, I am con-
vinced, because of prescription medi-
cines to which she has access. She has
heart failure and takes medicine for
that. She has arthritis. She is able to
take medicine for the arthritis that af-
flicts her. My mom suffers from Alz-
heimer’s disease. She and literally hun-
dreds of thousands of Alzheimer’s vic-
tims around the country today have
access to medicines that are beginning
to show great promise in making sure
that many of us do not end up living
the last years of our lives in a state of
dementia. She has a better quality of
life today because of prescription medi-
cine. She gets a fair amount of help
through the employer that my dad
used to work for. They provide a pre-
scription benefit and hopefully will
continue to do that. We are thankful
for the assistance that she gets. For a
lot of people in our country who do not
have anything at all, who do not have
any kind of prescription benefit, who
are elderly and need that help, a lot of
them will get this help as a result of
the legislation we have adopted here
today.

Is this legislation all we would like it
to be? No. Is this the end of the road?
No. Is this a decent beginning? It is. It
is incumbent upon Congress to make it
a beginning, a good beginning, but not
the end.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

IN MEMORY OF JUDGE RAYMOND
J. PETTINE

Mr. REED. Mr. President, on Mon-
day, November 17, 2003, Rhode Island,
the judicial community and the entire
Nation lost a great jurist, a great
scholar and a great man. United States
District Court Judge Raymond J.
Pettine passed away leaving behind a
legacy of protecting individual Ilib-
erties and constitutional rights.

Judge Pettine was born July 6, 1912
on America Street in Federal Hill, one
of the original Italian neighborhoods in
Providence; a fitting place to be born
for someone who would champion the
Constitution that distinguishes this
country, America, from so many oth-
ers. His father was a wigmaker in Italy
who immigrated to these shores to find
a better life for his family and to make
a better America through his labors
and his sacrifice. Judge Pettine was
sustained and inspired by the example
of these good people, his mother and fa-
ther. The hard work, the great patriot-
ism, the unwavering decency and integ-
rity, the deep respect for both family
and faith, the gracious manners of a
true gentleman were learned in that
home on America Street.

Early in his life, Judge Pettine be-
came fascinated with the law. As a
child of eight, he scrawled a note to the
Dean of Harvard Law School and asked
him, “What do you have to do to be-
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come a lawyer?”’ The Dean wrote in
reply ‘‘study hard, be a good boy, al-
ways have a dream.” His dream led him
to Providence College and Boston Uni-
versity Law school. Soon after gradua-
tion, he enlisted in the United States
Army and served on active duty from
1941 until 1946 rising to the rank of
major. He later would be promoted to
colonel in the Judge Advocate General
Corps as a reservist.

After his discharge from active duty
and a brief stint in private practice,
Judge Pettine began a thirteen year
career as a prosecutor in Rhode Island
Attorney General’s office. Like every
task he undertook, he brought great
passion and determination to his en-
deavor. He understood that our adver-
sarial system of justice requires that
both the prosecution and the defense
must bring the full weight of the facts
and the law before the jury so that
they may have the benefit of principled
and forceful advocacy to make their
decision. He was a tough and uncom-
promising prosecutor determined to en-
force the law. His repututation and his
record as a prosecutor earned him ap-
pointment as the Federal Attorney for
the District of Rhode Island in 1961. His
service as Federal Attorney won him
the praise of U.S. Attorney General
Robert F. Kennedy as one of the na-
tion’s top three federal prosecutors.
And, this prosecutorial experience
would help make him a superb judge
upon his appointment to the bench in
1966 by President Johnson. Judge
Pettine recognized that the role of a
judge was different than that of a pros-
ecutor or defense counsel. He was
charged with something greater than
simply enforcing the law or arguing for
a client. He was charged with seeking
justice, that delicate balance that rests
on fairness and a keen understanding
of the nature of people as well as the
tenets of the law. He was also charged
in a special way with defending the
Constitution and the Bill of Rights. He
recognized that our democracy, in his
words, ‘‘prizes itself in having a Bill of
Rights designed to protect us against
despotic abuse of authority by the gov-
ernment.”

There was no more courageous, force-
ful or principled defender of the Con-
stitution than Raymond Petinne. In 30
years on the federal bench, and as chief
judge from 1971 to 1982, Judge Pettine
staunchly guarded the individual
rights enshrined in the Constitution.
He said the Constitution should be in-
terpreted in ways that ‘‘give meaning
to the heart and soul of what it’s all
about: a kinder, more understanding
Constitution that recognizes the
disenfranchised, the poor and under-
privileged.”

In his rulings, he repeatedly upheld
the Bill of Rights’ freedom of speech, of
religion and of privacy. Judge Pettine
stood by the Constitution and showed
courage in the face of controversy
when he, a practicing Catholic, ruled
that municipalities could not erect
Christmas nativity scenes on public
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land. As he said, ‘I firmly believe this
with great conviction: that there has
to be a separation between church and
state—that one of the saving graces of
this country is the fact that we are tol-
erant of all religions, and even of those
who have no religion. And, if we start
breaking that down, we are going to be
in an awful lot of trouble.”

His wise defense of the Constitution
and its protections for individual con-
science brought him vicious criticism
and personal scorn. But, no amount of
criticism or scorn could deter him from
his obligation to extend the protec-
tions of the Constitution to the poor as
well as the powerful, to the maligned
as well as the popular. Judge Pettine
embraced his judicial duties with re-
markable dedication. He became a
scholar of the law and, in order to insu-
late himself from even the appearance
of partiality, he led a life focused on
his family and the lonely rigors of his
judicial responsibilities. Nevertheless,
he was a dashing figure in Rhode Is-
land. He was a man of great culture
and erudition who exuded style and pa-
nache.

Judge Raymond J. Pettine has left a
remarkable legacy. His wisdom, his in-
tegrity and his selfless devotion to the
Constitution made him a judge of ex-
traordinary achievement. His love of
family and his compassionate regard
for all he met made him a man of sin-
gular worth. I admire him greatly. He
has given us the example and the con-
fidence to carry on. And, his presence
will continue to be felt whenever we
stand up in defense of the Constitution
and in defense of those who are
“‘disenfranchised, the poor and under-
privileged.”

My deepest condolences go out to his
family and friends, especially his
daughter, Lee Gillespie, his grand-
daughter, Lauren Gillespie and his son-
in-law, Thomas Gillespie.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Mr. President, I note on
the floor the distinguished senior Sen-
ator from the State of Montana. I am
sure he has a desire to speak and fill
other appointments. I ask the Senator,
without losing my right to the floor,
how much time does the Senator de-
sire?

Mr. BAUCUS. My guess is I will con-
sume a maximum of 10 minutes.

Mr. BYRD. Mr. President, I have the
floor; do I not?

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. Mr. President, I yield the
floor to the distinguished Senator from
Montana not to exceed 10 minutes,
with the understanding that upon the
completion of his remarks I retain my
right to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. I ask that the Senator
from Montana be limited to 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONGRESSIONAL RECORD — SENATE

The Senator from Montana.

THANKING STAFF FOR HARD
WORK ON MEDICARE

Mr. BAUCUS. Mr. President, I thank
my good friend, Senator BYRD, from
West Virginia.

There have been many comments
about the Medicare bill that just
passed, all the time and effort, and the
controversies that surround it. My per-
sonal view is that it is not just a good
bill, it is a very good bill. It will help
senior citizens and a lot of others who
need help.

I understand some of the criticisms
made against the bill. Some of them
are overdrawn and exaggerated. But I
understand the core points some critics
have made. As with all legislation, and
as with all things human, there is some
truth all the way around. I pledge my
time and effort to work to correct any
imperfections in this legislation that
may arise. But all in all, we have to
make decisions. We have made a deci-
sion; and that is, to pass this legisla-
tion. I think it is a good bill that is
going to help a lot of people. It is a
major advance to the Medicare Pro-
gram.

The Medicare Program, which was
enacted 38 years ago and signed by
President Lyndon Johnson in Inde-
pendence, MO, has been a tremendous
success for our senior citizens.

This bill represents the next major
advancement. It is a new entitlement
for prescription drug benefits for our
seniors not contained in the original
Medicare Act that passed 38 years ago.

There are a lot of people to thank.
And my point here today is not to
dwell on the bill but, rather, to thank
people who worked so hard and who or-
dinarily receive so little credit.

The most noble human endeavor is
service. It is service to church, to com-
munity, to family, to spouse, to chil-
dren. It is service in whatever way
makes the most sense for each one of
us. There are many people who served
to the maximum in helping to write
good legislation, and I shall mention
their names.

Members of the House and the Senate
who serve get the benefit of their
names in newspapers and shown on
TV—usually it is a benefit, sometimes
it is not—but at least they get the
credit or the blame. But there are
other people who work very hard be-
hind the scenes. That is, the staff, who
probably work even harder and receive
little or no recognition. So I would like
to recognize a few of those people who
played a central role in this legisla-
tion.

First, my Finance Committee health
care team, led by the wonderful Liz
Fowler. Those of you who have worked
with Liz Fowler know what I mean.
There is none better. She works so
hard, she is so smart, and she has a
wonderful disposition, working hard to
help provide better health care for
Americans.
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Jon Blum. He was the ace numbers
guy. I think in many cases he knew
more about the various intricacies of
this bill than anyone else; an amazing
man.

Pat Bousliman, the same. Pat
worked extremely hard and knew the
ins and outs of all the provider posi-
tions—the physician and the hospital
payment provisions, and home health
care, so well.

Andy Cohen, who worked primarily
on Medicaid and low-income issues,
and then Dan Stein, who was the clean-
up hitter—he is wonderful. And I’d like
to recognize former staff persons, who
also worked so hard on this bill earlier
in the process, but have since taken ad-
vantage of different jobs or opportuni-
ties.

Kate Kirchgraber. Kate was our Med-
icaid specialist.

Mike Mongan is a young man, who is
brilliant. I was able to hold onto him
for one extra year before he finally de-
cided to go off to law school.

Those are the members of my Fi-
nance Committee health care team
who worked so hard.

Others in the Finance Committee
who played a very key role are Jeff
Forbes, the minority staff director, and
Bill Dauster. Many people know both
Jeff and Bill. Bill has served the Senate
in many capacities, particularly with
his expertise in budget matters and
Senate procedures. He was invaluable
to me.

Russ Sullivan is my top tax person.
And Judy Miller. Judy is from my
home State of Montana and, she knows
pension issues better than anyone I can
think of. The two of them worked on
the tax provisions in this bill.

Laura Hayes handled press for the Fi-
nance Committee.

Tim Punke is my chief trade person.
And Brian Pomper, also on the trade
staff. There are several trade provi-
sions that came up in this bill, particu-
larly with respect to reimportation
from Canada.

Two of my former staff who left a
year ago, or less than that, are wonder-
ful people and also deserve recognition.
One is my former staff director, John
Angell; and my chief counsel, Mike
Evans, who, during the course of this
bill, would call in. They would call in
and give lots of advice.

Senator GRASSLEY, Chairman of the
Committee—his health team have all
been wonderful to work with. Linda
Fishman, Mark Hayes, Colin Roskey,
Jennifer Bell, and Leah Kegler—all
working so hard. And others on Sen-
ator GRASSLEY’s team, Ted Totman,
who has been with Senator GRASSLEY
for many years, and Kolan Davis, who
is Chairman CHUCK GRASSLEY’s staff di-
rector.

Senator BREAUX, my chief negoti-
ating partner: On his staff is Sarah
Walter. Sarah is very smart. She is
very good. Michelle Easton and Paige
Jennings, both of whom have also con-
tributed significantly to this bill.

Other conference members, of course,
were Chairman BILL THOMAS and
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Chairman BILLY TAUZIN, Majority
Leader FRIST, Speaker HASTERT, and
Majority Leader ToM DELAY in the
House played a great role. Their staffs
did, too, especially John McManus,
who is the chief health staff for Chair-
man THOMAS, and his staff, Madeline
Smith, Joel White and Deb Williams;
Pat Morrissey, the deputy staff direc-
tor for Chairman BILLY TAUZIN, and his
staff Kathleen Weldon, Chuck Clapton,
Pat Ronan and Jeremy Allen; and then
for Majority Leader BILL FRIST, Dean
Rosen and Liz Scanlon. They are all
very able, wonderful, extremely capa-
ble people, along with everybody else
we have been working with who I have
not mentioned by name.

On the administration side, Ziad
Ojakli, Matt Kirk, and Jennifer Young
all played a significant and helpful
role. And Erik Ueland on Senator
FRIST’s staff played a valuable role in
the coordinating between the Congress
and the White House.

Senator NICKLES, Senator KYL, Sen-
ator HATCH, Congresswoman NANCY
JOHNSON, and Congressman MIKE BILI-
RAKIS and their staffs played an im-
measurable part in this bill.

Other conferees who were, unfortu-
nately, excluded from the conference—
that is, from the working group—
played very strong roles in making this
bill better than it otherwise might
have been: Minority Leader ToM
DASCHLE, Senator ROCKEFELLER, Rep-
resentatives DINGELL, RANGEL, and
BERRY. Believe it or not—they may not
believe it—but their views helped to
shape this bill; many of the low-income
provisions, their views on premium
support, and lots of areas where their
strong views helped Senator BREAUX
and I a lot.

I need to mention, also, the Congres-
sional Budget Office and the House and
Senate legislative counsel.

The Congressional Budget Office,
CBO, as we call it, is headed up by
Douglas Holtz-Eakin. He works long
hours, as do his top people, Steve Lie-
berman and Tom Bradley and all of
their staffs. Particularly in the final
weeks of this bill, when we had to call
up and say: What is the CBO estimate
for this change? What is the CBO esti-
mate for that change? It is an almost
impossible job because we were asking
for lots of different changes.

The House and the Senate legislative
counsel—Ed Grossman, John
Goetcheus, Pierre Poisson, and Jim
Scott. Man, oh, man, did they work
hard. They probably put in more hours
than anybody else. Once we had the
concepts, they would have to write the
language. And this world, which is run
by deadlines, we were always waiting
until the very end, unfortunately, be-
fore decided on a direction to write the
legislation. And Ruth Ernst, who also
worked extremely hard.

On my personal staff: Zak Andersen,
who is my chief of staff, in helping to
coordinate all these matters; Sara Rob-
erts, my legislative director; Farrar
Johnston, my scheduler; and Sara
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Kuban—all in the office here in Wash-
ington, DC. And back home in my
State of Montana: Barrett Kaiser, Jim
Foley, and Melodee Hanes, working all
the time to answer tons of telephone
calls about this bill and coordinating
all of our outreach and education ef-
forts.

Others here in my DC office, two per-
sons who work in the receptionist area,
Megan Mikelsons and Rachel Sherouse
answered many telephone calls, too,
and handled them all very directly and
with great grace and civility.

There are many others, Mr. Presi-
dent, on other staffs who I have not
mentioned, but I mention these people
because I know personally how hard
they have worked. I also mention them
as representative of all the other peo-
ple who have worked for Senators, who
have worked in different capacities up
here in the Senate and over in the
House and who have just poured their
hearts out. They are here because they
want to do the right thing. They are
here because they want to help people.
They are here because they want to
make this a better place. HEssentially,
they are here because they are ful-
filling a very deep moral obligation. I
think all of us have an obligation to
make this place as good or even better
than we found it, in whatever way we
do that. For some of us, it is health
care legislation, and for some of us it is
some other area.

The names I have mentioned are the
names of people who I hope are remem-
bered and recognized. I urge everyone
to dwell a little more on the people
who really do the work, those I have
mentioned, and others who work in
similar capacities in this body.

Mr. BAUCUS. Mr. President, 38 years
ago, President Lyndon B. Johnson
signed the Medicare Act in Independ-
ence, MO. For millions of senior and
disabled Americans, the enactment of
this legislation heralded an era of hope,
health, and improved financial secu-
rity.

At the signing of the Medicare Act,
President Johnson said, ‘‘No longer
will older American be denied the heal-
ing miracle of modern medicine . . .
And no longer will this Nation refuse
the hand of justice to those who have
given a lifetime of service and wisdom
and labor to the progress of this pro-
gressive country.”

Over the past 4 decades, the Medicare
Program has fulfilled President John-
son’s vision. Through Medicare, more
than 100 million Americans have re-
ceived the protection of health insur-
ance during their most vulnerable
years. Today, Medicare covers more
than 35 million seniors and 6 million
disabled Americans. Medicare provides
assurances to these millions of Ameri-
cans that their health care needs will
be taken care of.

And Medicare has stood the test of
time. Thirty-eight years after its en-
actment, Medicare remains one of the
most extraordinary acts of legislation
in the history of Congress.
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But we all know that the program is
not perfect. It is at times slow to adapt
to the evolving health care market
place. We owe it to our seniors to en-
sure that Medicare changes with the
times and continues to serve their
needs today and into the future.

The practice of medicine has changed
dramatically over the past 4 decades.
Outpatient prescription drugs were not
included in Medicare’s original benefit
package. In 1965, medical care empha-
sized hospital-based and physician-pro-
vided care. Today, medical care in-
creasingly relies on the use of prescrip-
tion drugs.

As the role and expense of prescrip-
tion drugs have grown dramatically
over the past several decades, the lack
of a prescription drug benefit in Medi-
care has become a critical flaw.

Seniors will spend an estimated $2,300
on average for prescription drugs this
year, with almost $1,000 coming di-
rectly from their pockets. And while
many seniors are fortunate to have
coverage through retiree health plans,
Medicaid, Medigap, and Medicare man-
aged care plans—over 35 percent of
Medicare beneficiaries currently lack
any coverage for outpatient prescrip-
tion drugs.

The lack of prescription drug cov-
erage in Medicare, coupled with the
rising cost of prescription drugs, is
forcing seniors across America to make
difficult choices. In the wealthiest na-
tion in the world, millions of elderly
Americans are forced to choose be-
tween much-needed prescription drugs
and basic necessities of daily living.

Our seniors deserve better.

With the passage of this bill, we have
the opportunity to uphold our commit-
ment to America’s seniors. With this
conference report, we can deliver on
our promise to add a prescription drug
benefit to Medicare.

This bill provides seniors with much-
needed prescription drug coverage and
protection against high out-of-pocket
drug expenses. Under the new Medicare
Part D, seniors will have access to pre-
scription drug insurance for a modest
monthly premium. This benefit will
provide up-front coverage for prescrip-
tion drug expenditures up to $2,250 an-
nually, and catastrophic coverage for
out-of-pocket spending above $3,600.

For the millions of seniors with
lower incomes and costly medical ill-
nesses, this legislation offers the prom-
ise of comprehensive affordable pre-
scription drug coverage through Medi-
care. Low-income seniors, more than a
third of all Medicare beneficiaries, will
receive generous assistance for all
their prescription drug expenses, in-
cluding premium subsidies, reduced
deductibles, and affordable cost-shar-
ing.

And we have designed a bill that will
provide coverage in every part of the
country. If private drug plans elect not
to participate in any area of the coun-
try, our seniors will have guaranteed
access to a government fallback,
backed by the solemn commitment of
Medicare.
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Thus, all seniors will have equal ac-
cess to a drug benefit, regardless of
whether they choose to join a managed
care plan or remain in traditional fee-
for-service Medicare.

This legislation offers more than a
Medicare prescription drug benefit. It
will finally address many of the Medi-
care reimbursement inequities that
have plagued America’s rural health
care providers. It will increase pay-
ments to local physicians and commu-
nity hospitals to improve health care
services throughout the nation. And
this legislation will better foster com-
petition between generic and brand-
name pharmaceuticals.

I have heard from many of my col-
leagues regarding some of the imper-
fections in the conference report—for
example, the gap in coverage, the risk
that the bill may cause employers to
drop retiree drug coverage, the poten-
tial state shortfalls in the early years
of the benefit, the increased payments
to private plans, and the ‘‘premium
support’’ pilot program.

While I remain committed to ad-
dressing these potential shortcomings
in the legislation during the upcoming
months and years, we must not forget
that this bill creates a $400 billion ex-
pansion of the Medicare Program. We
must not squander this historic oppor-
tunity to fundamentally improve the
lives of millions of American seniors.

We would not have this opportunity
without the fine leadership in the Sen-
ate. Senator GRASSLEY, chairman of
the Finance Committee, skillfully led
this effort through the committee, on
the floor, and in the conference nego-
tiations. Majority Leader FRIST was
willing to put aside party differences to
focus on achieving bipartisan con-
sensus. Senator BREAUX’s efforts
helped bridge differences. The work of
Senator BREAUX, my steadfast partner
in the difficult negotiations, as well as
Senators SNOWE, HATCH, JEFFORDS, and
GRAHAM have greatly contributed to
the debate over prescription drugs
throughout the past several years.

And Senator KENNEDY, the health
care expert of the Senate. For over 25
years, Senator KENNEDY has fought to
include prescription drug coverage
within Medicare. Through his contin-
ued leadership, prescription drugs for
seniors are now within reach.

Senator KENNEDY played a key role
in getting a good bill out of the Senate
and throughout the conference. The 76
votes in the Senate are a tribute to his
efforts, and whatever is positive in this
bill is due to his dedication and hard
work.

And there is much that is positive in
this bill, in my view. Of course, the
conference report is not perfect by any
means. There are elements that I
would not include if I were writing this
bill on my own. But it is a true com-
promise. It reflects a near evenly split
Congress.

Let us not forget that the original
Medicare Act also represented a com-
promise—in the way that the program
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was financed through a combination of
payroll taxes, premiums, and general
revenue, and in the way it was orga-
nized, with fiscal intermediaries and
carriers making payments for separate
Part A and Part B benefits.

In the final analysis, let us not forget
why this bill is important. Millions of
seniors live today without prescription
drug coverage. They live in greater
pain, and they live shorter lives, be-
cause of that.

With this bill, we will take an impor-
tant step to make their lives better. To
help them live longer, fuller lives. That
is our purpose here today, and that is
why I support this conference report.

For 38 years, Medicare has been a
covenant—a pact between the genera-
tions. All Americans—young and old,
rich and poor—pay into the promise of
Medicare. And the Congress has the re-
sponsibility to uphold this commit-
ment to those who benefit from it. As
part of that responsibility, we must
continue to improve the program and
keep up with modern medical care.

This conference report represents an
historic opportunity to strengthen
Medicare. And as elected officials, we
have the obligation to take advantage
of this opportunity. Of course, we also
have the responsibility to ensure time-
ly implementation in a way that ful-
fills congressional intent.

On the day of this historic vote, we
take a step to ensure that Medicare
continues to fulfill Lyndon Johnson’s
vision. We take an important step to
deliver on our promise to America’s
senior citizens.

I yield the Floor, and I again thank
my good friend from West Virginia.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Mr. President, I thank my
friend from Montana, Mr. BAUCUS.

———

INVASION OF IRAQ

Mr. President, it was the prophet
Hosea who lamented of the ancient
Israelites, ‘“‘For they have sown the
wind, and they shall reap the whirl-
wind.”

I wonder if it will come to pass that
the President’s flawed and dangerous
doctrine of preemption on which the
United States predicated its invasion
of Iraq will some day come to be seen
as a modern-day parable of Hosea’s la-
ment. Could it be that the Bush admin-
istration, in its disdain for the rest of
the world, elected to sow the wind, and
is now reaping the whirlwind?

I ponder this as the casualties in Iraq
continue to mount, long past the end of
major conflict, and as the vicious at-
tacks against American troops, human-
itarian workers, and coalition partners
increase in both intensity and sophis-
tication. I ponder this as the number of
terrorists attacks bearing the hall-
marks of al-Qaida appear to be increas-
ing, not just in Iraq but elsewhere, in-
cluding Saudi Arabia and, most re-
cently, Turkey. I cannot help but won-
der, as I view these developments with
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a sorrowful heart, what the President
has wrought. By failing to win inter-
national support for the war in Iraq
and by failing to plan effectively for an
orderly post-war transition of power,
has the President managed to create in
Iraq the very situation he was trying
to preempt?

The deaths of three more American
soldiers in Iraq over the weekend, and
the vicious mob attack on the bodies of
two of them, are but the latest evi-
dence of a plan gone tragically awry.
The death toll of American military
personnel in Iraq since the beginning of
the war has now reached 427, and it
continues to climb on a near-daily
basis. Most troubling of all is the fact
that more than two-thirds of those sol-
diers who have died in Iraq have been
killed since the end of major combat
operations. At that time, 138 American
fighting men and women had died in
Iraq, at the time major combat oper-
ations had ended. Instead of making
headway in the effort to stabilize and
democratize post-war Iraq, the admin-
istration seems to be losing ground. If
the current violence cannot be curbed,
if Iraq is allowed to descend unchecked
into a holy hell of chaos and anarchy,
the implications could be catastrophic
for the region and the world.

An article earlier this month in the
Los Angeles Times, entitled ‘‘Iraq Seen
As Al Qaeda’s Top Battlefield,” raises
the alarming specter that Iraq already
is replacing Afghanistan as the global
center of Islamic jihad. According to
the article, as many as 2,000 Muslim
fighters from a number of countries,
including Sudan, Algeria and Afghani-
stan, may now be operating in Iraq. No
one knows the numbers for certain, but
foreign Islamic terrorists are suspected
in some of the deadliest attacks in
Iraq, including the bombing of the
United Nations headquarters and the
Red Cross offices in Baghdad.

It seems only yesterday that the
President and his advisers were warn-
ing the United Nations that Saddam
Hussein must be disarmed at once,
forcibly if necessary, to preempt Iraq
from becoming the next front in the
war on terrorism. On May 1, when the
President announced the end of major
combat operations in Iraq as he basked
in the glow of a banner that was wav-
ing overhead proclaiming ‘‘Mission Ac-
complished,” he described the libera-
tion of Iraq as ‘‘a crucial advance in
the campaign against terror.”

What a difference a few months
makes. Before the war, it was Afghani-
stan and al-Qaida, not Iraq, that con-
stituted the central front in the war on
terror. It was Osama bin Laden, not
Saddam Hussein, who orchestrated the
September 11 attacks on the United
States, and it was Osama bin Laden,
not Saddam Hussein, who orchestrated
earlier attacks on the USS Cole and on
the American embassies in Kenya and
Tanzania. It is Osama bin Laden who
continues to taunt the United States
and who continues to plot against us,
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and it is Osama bin Laden who has ex-
horted his followers to gather in Iraq
to avenge the U.S. invasion.

Today, while the Taliban appears to
be regrouping in Afghanistan, it is Iraq
that has become the most powerful
magnet for Islamic terrorists. It is Iraq
where these forces have coalesced with
Saddam Hussein loyalists to create an
increasingly sophisticated and deadly
insurgency that has paralyzed U.S. ef-
forts to establish postwar stability.
Ironically, Saddam Hussein and his
henchmen are more of a threat to the
United States today than they were be-
fore the war began.

Could it be that the war on Iraq,
while succeeding in chasing one mon-
ster into hiding, has created another,
equally vicious, monster in his stead, a
hydra-headed monster that is spewing
terrorism against both the Iraqi people
and their would-be liberators? Could it
be that the convergence of Islamic
jihadists and Baathist loyalists con-
stitutes a more potent adversary than
we ever imagined possible in Iraq?

Could it be, that instead of providing
a ‘‘crucial advance’ in the war on ter-
rorism, as the President suggested, the
war on Iraq has provided crucial new
resources—money, weapons, and man-
power, as well as motivation—for the
terrorists themselves? Could it be that
instead of curbing terrorism, the war
on Iraq has served to fan the flames of
terrorism?

If only the President had listened
more closely to his father, and his fa-
ther’s advisers. In the 1998 book that he
co-authored with former National Se-
curity Adviser Brent Scowcroft, A
World Transformed, the first President
Bush said of his decision to end the 1991
Gulf War without attempting to re-
move Saddam Hussein from power, ‘“We
would have been forced to occupy
Baghdad and, in effect, rule Iraq.

. .there was no viable ‘exit strategy’
we could see, violating another of our
principles.”

The former President Bush and his
national security adviser further cau-
tioned that, ‘“Going in and occupying
Iraq, thus unilaterally exceeding the
United Nations’ mandate, would have
destroyed the precedent of inter-
national response to aggression that
we hoped to establish. Had we gone the
invasion route, the United States could
conceivably still be an occupying
power in a bitterly hostile land. It
would have been a dramatically dif-
ferent—and perhaps barren—outcome.”’

Clearly the situation in Iraq today is
far more difficult and dangerous than
the administration ever envisioned or
prepared for before the war. Although
the President declared an end to major
combat operations more than six
months ago, U.S. forces in Iraq have re-
cently been forced to resort to a new
bombing campaign in and around Bagh-
dad—the most intense aerial offensive
since active combat ended—in an effort
to stem the insurgency. More than 6
months after the end of major combat
operations, the situation in Iraq ap-
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pears to be deteriorating, not improv-
ing.

While the President and his military
advisers remain upbeat about Iraq, the
top CIA official in Baghdad appears to
have reached a far bleaker assessment
of the situation on the ground. Accord-
ing to news reports, a top secret CIA
analysis from Baghdad has concluded
that growing numbers of Iraqi citizens
are turning against the American occu-
pation and supporting the insurgents.
It may well have been this report that
prompted the President to recall the
U.S. administrator of the Coalition
Provisional Authority to Washington
two weeks ago for a hastily arranged
round of meetings on accelerating the
transition of power to an Iraqi provi-
sional government.

Nothing could do more to spotlight
the Administration’s abysmal failure
to rally international support for the
stabilization and rebuilding of Iraq
than this frantic scramble to arrange a
Hail Mary pass of power from the
United States to a provisional govern-
ment in Iraq that does not yet exist.
The Administration has slapped a new
deadline on the democratization of
Irag—an Iraqi ‘“‘transitional assembly”’
is to be in place by June 1—but it has
come up with no blueprint as to how
that assembly is to function or how it
can be expected to stem the violence in
Iraq.

Once again, the administration is ig-
noring the obvious—the United States
cannot go it alone in Iraq. The United
Nations and NATO need to be brought
on board as full partners with a per-
sonal stake in the governance, the sta-
bilization, and the future of Iraq.

Every day that the administration
continues to spurn the United Nations
is another day that the insurgents have
to choreograph their attacks in Iraq
and further isolate the United States
from the rest of the world. The pattern
is becoming chillingly clear. System-
atic attacks, including those against
the United Nations and the Red Cross
headquarters in Baghdad and the
Italian military police headquarters in
Nasiriyah, have succeeded in driving
most humanitarian workers from Iraq
and have rocked the resolve of U.S. al-
lies to support the Iraq operation. In
the wake of the attack on the Italian
troops, Japan is reconsidering its offer
to send troops to Iraq, and South Korea
continues to procrastinate. Help from
other countries on which the United
States had pinned its hopes, including
Turkey and Pakistan, has evaporated.

Even in the streets of London, the
seat of government of America’s
strongest ally, tens of thousands of
demonstrators marched on Trafalgar
Square last week to protest President
Bush’s state visit and his policies in
Iraq.

Because of the administration’s arro-
gance and impatience, the TUnited
States, for better or worse, is the
make-or-break force in Iraq. Could it
be that the President, in his haste to
impose his will on the rest of the
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world, has inadvertently sown the wind
and must now confront the whirlwind?

Mr. President, in a short time—per-
haps the next day or so—the Senate
will adjourn for the year. We are privi-
leged and blessed to return to the com-
fort of our families for the holidays.
Not all families in America will share
in our blessings.

Many families will wait out the holi-
days in fear and tension as they worry
about their loved ones in Iraq and Af-
ghanistan.

We in the Senate will not be here to
absorb the news from the battle fronts
in Iraq and Afghanistan or to voice our
response to these developments. I pray
that all will be calm, that ‘‘Silent
Night, Holy Night’’ will be more than
the strain of a familiar carol. But I
worry it will not be so, that reality
will be harsher than sentimentality.

The war in Iraq is far from over.
When we will ultimately be able to de-
clare victory, I do not know and I dare
not venture a guess. I only hope that
the President will be able to put the
good of the Nation over the pride of his
administration and accept a helping
hand from the United Nations to turn
the tide of anarchy in Iraq. Perhaps he
may finally be ready to do so. Senior
administration officials have been
quoted as suggesting that the United
States is preparing to seek another
U.N. resolution endorsing a new plan
for the transition of power in Iraq. I
urge the President to do so without
delay. This time around, the effort
must be genuine, and the resolution
must be meaningful.

The facts are stark and hard to ac-
cept. If not outright losing, the United
States is far from winning the peace in
Iraq. Only a significant turnabout in
the handling of the security and recon-
struction effort, centered on giving the
United Nations a leading role in the
transition of power, holds any hope for
a constructive course change in Iraq. It
is a course change that is desperately
needed.

As the crisis in Iraq deepens, leader-
ship and statesmanship are urgently
needed. I pray that the President, in
his desperate quest for a new solution
to the chaos in Iraq, will demonstrate
those qualities, abandon the TU.S.
stranglehold on Baghdad, and forge a
meaningful partnership with other na-
tions of the world, a partnership with
the United Nations so that a swift, or-
derly, and effective transition of power
in Iraq can be achieved and American
fighting men and women can come
home.

———

THE APPROPRIATIONS PROCESS

Mr. BYRD. Mr. President, I join with
my colleagues to decry this appropria-
tions process. This process has fallen
apart. Despite the hard work of the
chairman of the Senate Appropriations
Committee and the bipartisan effort of
members of the House and Senate Ap-
propriations Committees, the omnibus
bill is parked and the engine is cold.
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Why? Why is it that funding for 11 of
the 15 departments of this Government
is two months late? Why is it that the
Nation’s veterans haven’t received
funding? Why is it that our classrooms
have been relegated to the sidelines?
Why is it that health care, law enforce-
ment, education, roads, airports, em-
bassy security, worker safety, job
training, farmers are put off, day after
day? It is because the White House has
insisted on legislating. The White
House has overplayed its hand and, as a
result, the nation is not served.

On Thursday, the Nation will pause
to celebrate Thanksgiving. But our col-
leagues on the other side of the aisle
have decided to deliver to the Senate a
turkey of an omnibus appropriations
conference report. This turkey is filled
with stuffing and all the trimmings,
but as we stand here today, few Sen-
ators know what it is stuffed with.
What we do know is that this turkey
has been specially carved for special in-
terests.

The process for producing this bill
was just one more example of the
President’s disrespect for the Congress.
My way or the highway is the Presi-
dent’s mantra. He expects the Congress
to rubber stamp his budget.

Initially, the conference process was
bipartisan. Chairman STEVENS wanted
to do the right thing in producing this
bill. The ranking members on the seven
bills were at the table and worked out
reasonable compromises on the bills. I
commend Chairman TED STEVENS and
House Chairman BILL YOUNG for their
efforts to get this bill done in a bal-
anced way.

But when it came time to make the
tough decisions, the leadership went
behind closed doors with the White
House at the table. And they served up
a turkey.

They took a balanced package that
was worked out by the conferees and at
the eleventh hour insisted that they
had to have it all. They insisted on
changes that were not even con-
templated when the bills were before
the House and Senate.

The President prevailed on every one
of his veto threats.

The overtime regulation prohibition,
which passed the Senate by vote of 54—
45 was dropped; virtually identical
Cuba sanction provisions that were in
both the House and Senate versions of
the Transportation/Treasury bill were
dropped, as was a Cuba sanction provi-
sion in the Senate version of the Agri-
culture bill; the 1 year limitation on
the FCC media ownership rule was
turned into a permanent cap at 39 per-
cent; the House language in the Trans-
portation/Treasury bill, blocking
OMB’s plan to contract out 400,000 Fed-
eral workers was dropped. A bi-par-
tisan compromise that was worked out
by the conferees was rejected by the
White House and what remains pro-
vides so many loopholes for OMB that
little protection is provided for Federal
workers.

This is a bad bill.
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There are many provisions that are
controversial and were not considered
by the Senate. There is language that
permits overfishing in the Northeast
fishery. There is language that would
mandate that the Justice Department
destroy background check records for
the purchase of guns within 24 hours of
the gun purchase. These matters were
never debated in the Senate because
the Commerce/Justice/State bill was
never debated in the Senate.

There is language in the omnibus
conference report that would postpone
the country of origin labeling rule that
was enacted as part of the Farm bill.
Rather than the 1-year delay that was
in the House bill, there is a 2-year
delay, breaking up the balance of the
2002 Farm bill. The DC portion of the
bill contains $13 million for approxi-
mately 2,000 school vouchers.

The White House’s approach to Con-
gress is my way or the highway. Well,
this turkey of a bill wandered out on
the highway and the rights of Senators
to amend legislation and the needs of
the American people got crushed.
Whenever the Senate Republican lead-
ers decide to bring this turkey to the
floor, the Senate will be asked to vote
on this as a conference report, with no
opportunity for amendment.

Let’s look at the overtime issue. This
omnibus appropriations bill does not
include the overtime pay protections
included in the Senate Labor, Health
and Human Services and Education Ap-
propriations bill. That provision was
included in that bill on a 54-45 vote in
the Senate in early September. The
House of Representatives voted to in-
struct its conferees to the Appropria-
tions bill to accept the Senate lan-
guage on overtime on a vote of 221-203.
Yet the provision was dropped. It
should be clear to the working men and
women of this country that it was the
Republican leadership, at the behest of
the White House, that killed the over-
time pay protections in the omnibus
appropriations bill despite a majority
of members in both the House and Sen-
ate voting to protect the overtime
rights of American workers. As a re-
sult, the White House is responsible for
the pay cut that 8 million American
families will receive this holiday sea-
son.

On the overtime issue, Congressman
DELAY recently said, ‘“We’re sticking
with the White House. We’re going to
win.”” White House Chief of Staff An-
drew Card, on November 19, said the
White House was unwilling to move
away from its position of supporting
the Department of Labor’s proposed
rules. “We’ll stick to it,” he said.

In September, Members of Congress
received a letter from several women’s
organizations that concluded, ‘‘Mil-
lions of working women would see their
pay reduced and their workdays
lengthened.” Well, as far as the Presi-
dent is concerned it is my way or the
highway and the Senate effort to pro-
tect American workers is gone.

Let’s look at the issue of the FCC
media ownership cap. The original pro-
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vision included in both the House and
the Senate CJS appropriations bills
limited funding to the FCC for pur-
poses of keeping the media ownership
cap at 35 percent for the next year. The
CJS conferees agreed to the language.
But behind closed doors, the White
House said no, not good enough.

In a back room, the Republican Lead-
ership and the White House changed
the rules. Instead of a 1l-year limita-
tion, we now have a ‘‘permanent’ fix,
authorizing the cap to be raised to 39
percent. A permanent fix was never de-
bated by the Senate. This is a policy
decision that should be made by the
authorizing committees. Instead, it
was made by a few individuals and that
authorizing language is now being
placed in an unamendable appropria-
tions conference report.

Let’s look at the gun issue. As part of
a carefully negotiated agreement, the
C/J/S conferees agreed to drop language
that was in the House bill that would
have reduced the amount of time that
the Justice Department has to retain
records from gun purchases from nine-
ty days to immediate destruction. Yet,
the White House said that was not sat-
isfactory. Agreements reached between
House and Senate Republicans and
Democrats did not make the cut for
this White House.

A significant national security provi-
sion, a counter-terrorism initiative ap-
proved by Congress, is being gutted by
the Bush White House. Under current
law, the Bureau of Alcohol, Tobacco,
and Firearms can retain for 90 days the
records from gun purchases. This 90-
day period gives the law enforcement
community the opportunity to find in-
dividuals purchasing weapons who
should simply not have access to those
weapons.

It is a simple matter of law enforce-
ment, of national security. Yet the
Bush White House wants no 90 day
cushion. This administration is insist-
ing that any federal record associated
with the purchase of a weapon be de-
stroyed after just 1-day. This current
90 day cushion is not a delay on the ac-
tual purchase. This is not a step that
infringes on an American’s right to
bear arms. But it is a better protection
for America’s national security. At a
time when we are in a heightened state
of alert for terrorist attack, should we
not provide law enforcement with more
than 24 hours to examine information
on weapons’ purchases?

This administration’s own Depart-
ment of Justice’s Office of Legal Coun-
sel, in an October 1, 2001, legal opinion
concluded that having data from the
gun transactions would aid in the in-
vestigation of 9/11. But for the White
House, it is “my way or the highway.”
No cushion, no security.

Among the many outrages that I find
with the substance of this Omnibus Ap-
propriations bill and the process in
which it was developed, centers around

the 1language regarding President
Bush’s so-called ‘“‘competitive
sourcing” initiative. Competitive
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sourcing is President Bush’s euphe-
mism for throwing a federal employee
onto the unemployment line for the
purpose of contracting out his work to
a private company.

Division F of this Omnibus Appro-
priations Act includes the Transpor-
tation, Treasury and General Govern-
ment Appropriation bill. One will find
in that division of the bill, under sec-
tion 647, a largely meaningless and in-
effective provision, that is rife with
loopholes intended to mask the Bush
administration’s determined efforts to
fire thousands of Federal employees.
This provision did not always read this
way. Indeed, the conferees on the
Transportation, Treasury and General
Government Appropriations bill met in
open conference on Wednesday, Novem-
ber 12th and it was anticipated at that
time that the conference agreement
would be sent to the President as a
freestanding bill. That conference was
chaired by the very able Subcommittee
Chairman Senator SHELBY. I was a con-
feree on that bill and I was proud to
sign the conference report when it was
presented to me.

The original conference agreement
reached by the members of that con-
ference committee included a sound
and balanced policy to govern the
President’s competitive sourcing ini-
tiative. The conference agreement en-
sured that there would be uniform
rules for this initiative across all agen-
cies of the Federal Government. It also
ensured that the administration would
have to demonstrate meaningful cost
savings to the taxpayers before con-
tracting out federal work. The agree-
ment also provided Federal employees
an opportunity to appeal a wrongful
contracting out decision. Under the
Bush administration’s regulations,
only private contractors have that ap-
peal right.

That tentative conference agreement
was agreed to as a substitute for the
amendment that was included in the
House bill that was championed by
Congressman VAN HOLLEN of Maryland.
The Bush White House made it quite
clear to all the conferees that inclusion
of the Van Hollen amendment would
result in the Transportation/Treasury
bill being vetoed. Ever since the day
that conference concluded—Wednes-
day, November 12th—we have been
waiting for the conference agreement
on the Transportation-Treasury bill to
be filed in the House and Senate. In-
stead, what has happened has been an
unpardonable effort by the Bush White
House to dismantle this agreement as
it pertains to its beloved ‘‘competitive
sourcing’’ initiative.

Why did the administration not like
this agreement? Because they do not
care to have to demonstrate to the tax-
payers that any real dollar savings will
accrue to the taxpayer when they con-
tract out Federal jobs; they do not
want Federal employees to have the
opportunity to appeal a decision that
was made in error; and they do not
want a consistent and fair policy for all
Federal agencies in this area.
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Believe it or not, the Bush adminis-
tration complained about provisions in
the Transportation/Treasury con-
ference agreement that were identical
to provisions that President Bush had
already signed into law on the Depart-
ment of Defense Appropriations Act
and the Department of Interior Appro-
priations Act. When one now reviews
the Omnibus Appropriations bill, it is
clear that the Bush administration has
succeeded in neutering the original
conference agreement in this area.
Never mind that we met in full and
open conference and agreed to a mean-
ingful set of safeguards. Never mind
that all the members of the conference
committee signed on to that agree-
ment—Democrats and Republicans
alike. This White House would have
none of it. So, working through the of-
fices of the House and Senate Repub-
lican leadership, the White House has
succeeded in undermining the provi-
sions of the original conference agree-
ment to the point of making them
largely hollow. The Bush administra-
tion has made a sham of our Federal
procurement process and a sham of the
appropriations process. So, on the
Transportation Appropriations bill,
once again, the President says it is my
way or the highway.

Finally, there is the matter of the
across the board cuts. The President
set an arbitrary topline for discre-
tionary spending of $786 billion. In the
President’s view, we can afford $1.7
trillion dollars of tax cuts. When it
comes to the Medicare bill, we can af-
ford $12 billion for subsidies for private
insurance companies. When it comes to
the Energy bill, we can afford over $25
billion of tax cuts and $5 billion of
mandatory spending for big energy cor-
porations. But when it comes to discre-
tionary programs that help average
Americans, the President insists on
cuts. A cut of 0.59 percent would reduce
funding for No Child Left Behind pro-
grams by over $73 million, resulting in
24,000 fewer kids being served by Title
I. Overall, the Title I Education for the
Disadvantaged program would be $6 bil-
lion below the level authorized by the
No Child Left Behind Act that the
President signed in January of 2002.
Another promise unfulfilled.

The across-the-board cut would re-
duce Head Start funding by $40 million,
resulting in 5,500 fewer kids attending
Head Start. Veterans Medical Care
funding would be cut by $159 million,
resulting in 26,500 fewer veterans re-
ceiving medical care or 198,000 veterans
not getting the drugs they need.

Funding for highway construction
would be cut by over $170 million. Well,
for this President, it is my way or the
highway, but fewer Americans will be
building highways next year.

Chairman STEVENS and I tried very
hard to produce thirteen bills to send
to the President. I commend him for
his effort to do so. But, the process was
kidnapped by the White House and the
leadership. Instead of sending thirteen
fiscally responsible appropriations bills
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to the President, the House is filing a
turkey of a conference report. That is
no way to govern. That is no way to
serve the American people.

I wish all Senators a happy Thanks-
giving and a happy Christmas. I hope
they stay safe for the holidays.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. Mr. President, no one
deserves that holiday more than Sen-
ator BYRD who constantly reminds us
of what this wonderful, interesting dis-
cussion is all about; that is, stand up
for the Constitution, and stand up for
the people we represent. To Senator
BYRD and his wonderful wife, we wish
an especially warm and cheerful holi-
day.

Mr. BYRD. Mr. President, I thank
again the Senator.

————
THANKFUL FOR THANKSGIVING

Mr. BYRD. Mr. President, Thanks-
giving is one of the oldest and most
cherished American holidays. Along
with the Fourth of July, it is a unique-
ly American holiday. I realize that
other countries and other -cultures
have their days of feasts, some even
have them in autumn to glorify their
harvests. But our Thanksgiving, our
day of thanks, is a truly American hol-
iday.

Thanksgiving is our special day. It is
a day on which we celebrate with Tur-
key, gravy, dressing, cranberry sauce.
You should try Erma’s cranberry
sauce; there is nothing like it any-
where in the world, my wife’s cran-
berry sauce. Just to think of it, just to
think of it makes me want to go home
now—cranberry sauce, sweet potatoes,
pumpkin pie.

In addition to being a time of family
togetherness, it is a day of football
games, parades, and the beginning of
the Christmas holiday season—a little
early for the Christmas holiday season,
but that is the way it is in this com-
mercial time in which we live.

But more profoundly, Thanksgiving
is a day for recognizing and celebrating
our Pilgrim heritage—that small group
of men and women who left their home-
land, crossed a mighty ocean, and set-
tled in a wilderness so that they could
worship God as they chose.

Before disembarking from the ship
that brought them to these lands, the
famous and legendary Mayflower, this
gallant group of early American set-
tlers gathered together and they for-
mulated a government for their new
world—a government based on the
principle of self-rule. It was also a gov-
ernment under God—a government
under God. The document that created
that new government, the Mayflower
Compact—we should have on our office
walls. That government was antici-
pated in the Mayflower Compact. The
Compact read in part—Ilisten to this:

In the name of God, amen, we whose names
are underwritten . . . Having undertaken for
the Glory of God . . . Do by these Presents,
solemnly and mutually in the Presence of
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God and one another, covenant and combine
ourselves together into a civil Body Politik.

How about that? That was the
Mayflower Compact. A copy of that
Compact ought to hang or appear in
every schoolroom in this country. I
know there are a few atheists around
who wouldn’t like it, but who cares
that they wouldn’t like it? Maybe we
could win them over.

But let us read it again. How wonder-
ful it is to read that. I wonder if there
would be those who would say it is un-
constitutional.

In the name of God, amen, we whose names
are underwritten . . . Having undertaken for
the Glory of God . . . Do by these Presents,
solemnly and mutually in the Presence of
God and one another, covenant and combine
ourselves together into a civil Body Politik.

A year after landing—after months of
privation, suffering, sickness, hunger,
and death—these men and women set
aside time to express their gratitude to
God for protecting them and for the
preservation of their community. With
all the hardships and agony they had
endured, they still set aside time to
thank God for being good to them.
They were not only men and women of
great courage, they were also men and
women of great religious faith.

Two years later, in 1623, the Pilgrims
made this day of thanks a tradition.
The spirit of that glorious day, which
some people recognize as the first offi-
cial Thanksgiving, was captured in a
proclamation attributed to Governor
Bradford that read:

Inasmuch as the Great Father has given us
this year an abundant harvest of Indian corn,
wheat, peas, squashes and garden vegetables,
and made the forest to abound with game
and the sea with fish and clams, and inas-
much as he has . . . spared us from the pes-
tilence and granted us freedom to worship
God according to the dictates of our own
conscience, now I, your magistrate, do pro-
claim that all ye Pilgrims, with your wives
and ye little ones, do gather at ye meeting
house, on ye hill, between the hours of nine
and twelve in the daytime on Thursday, No-
vember ye 29th, of the year of our Lord one
thousand six hundred and twenty-three, and
the third year since ye Pilgrims landed on ye
Plymouth Rock, there to listen to ye Pastor
and render Thanksgiving to ye all Almighty
God for all his blessings.

The tradition of Thanksgiving was
reaffirmed again during the American
Revolution. Following the Battle of
Saratoga in October 1777, the American
victory that marked a crucial turning
point in the war and the birth of our
Nation, the Continental Congress ap-
proved a resolution designating a day
of “Thanksgiving and praise.”” George
Washington wrote of the day set
apart—these are words I quoted—the
“‘day set apart by the honorable Con-
gress for Public Thanksgiving and
praise, and duty calling us to devoutly
to express our grateful acknowledg-
ments to God for the manifold bless-
ings he has granted us.”

This was George Washington, the Fa-
ther of our Country, Commander of the
American Forces at Valley Forge—
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George Washington, the first President
of the United States, the greatest of all
Presidents of these United States—who
said in part when he wrote of the ‘‘day
set apart by the honorable Congress for
public Thanksgiving and praise, and
duty calling us devoutly to express our
grateful acknowledgments to God for
the manifold blessings he has granted
us.”

That was George Washington.

Following the Revolutionary War,
the Continental Congress used Thanks-
giving as the day to give thanks to the
proper authority for delivering the
country from colonization and war into
independence and peace.

These were our forefathers—George
Washington, of whom there is nomne
greater—nay, of whom there is no peer,
George Washington.

On October 11, 1782, Congress pro-
claimed ‘‘the twenty-eight day of No-
vember next, as a day of solemn
THANKSGIVING to God for all his
mercies.”’

Think about that.

On October 11, 1782, Congress pro-
claimed ‘‘the twenty-eight day of No-
vember next, as a day of solemn
THANKSGIVING to God for all his
mercies: and they do further rec-
ommend to all ranks, to testify to
their gratitude to God for his good-
ness.”

I was just verifying from the fine
man who serves on my staff that this
coming Thanksgiving again falls on the
calendar on the day of November 28.

The proclamation further stated:

It being the indispensable duty of all Na-
tions, not only to offer up their supplication
to ALMIGHTY GOD, the giver of all good,
for his gracious assistance in a time of dis-
tress, but also in a solemn and public man-
ner to give him praise for his goodness in
general, and especially for great and signal
interpositions of his providence in their be-
half.

Following the establishment of the
new government of the United States
in 1789, President George Washington—
he is now President; the President is
George Washington—issued the first
Presidential proclamation calling for
“a day of public thanksgiving and
prayer.” He asked that the public ob-
serve that day ‘‘by acknowledging with
grateful heart the many favors of Al-
mighty God.” At President Washing-
ton’s request, Americans assembled in
churches on the appointed day and
thanked God for his blessings.

Then during the awful Civil War,
President Abraham Lincoln officially
asked the people of the United States
to set aside the last Thursday of No-
vember ‘‘as a day of Thanksgiving and
praise to our beneficent Father.” “‘In
the midst of a civil war of unequal
magnitude and severity,” President
Lincoln proclaimed in 1863 that the
country should take a day to acknowl-
edge the gracious gifts of the most high
God.

Perhaps we have noticed that in
every one of these proclamations, the
Founders and the early leaders of our
country carefully and purposefully rec-
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ognized and thanked Almighty God for
their blessings.

So in a year when we have been told
that it is wrong to post the Ten Com-
mandments in our courthouses, and we
have Federal courts ruling that ours is
not a nation under God, it is well to re-
member how the Founders of our coun-
try, going back to the Pilgrims, con-
tinuing through the Continental Con-
gresses and our foremost Presidents,
Washington and Lincoln, certainly con-
sidered ours to be a nation under God.

I was a Member of the House of Rep-
resentatives on June 7, 1954, when the
House voted to insert the words ‘‘under
God” in the Pledge of Allegiance to the
flag. That was June 7, 1954. I was a
Member of the House 1 year from that
day, perhaps just coincidentally, when
the House voted to place the words ‘“‘In
God We Trust” on the currency and
coins of these United States. June 7,
1955, that was.

There you have it, June 7, 1954, the
words ‘‘under God’’ were inserted in the
Pledge of Allegiance, and 1 year from
that day, June 7, 1955, they put the
words “‘In God We Trust” on the cur-
rency of our Nation. And there they
are, the words ‘“‘In God We Trust.”

Do you think we would ever have to
remove those words from the walls of
this Chamber? Let us trust in God that
those words will never be removed. No
court will ever think that it can re-
move those words ‘“‘In God We Trust”
from the walls of this Chamber.

So our foremost Presidents, Wash-
ington and Lincoln, certainly consid-
ered ours to be a nation under God.
They used Thanksgiving, our special
unique American holiday, as a time
and a reason to celebrate it.

That acknowledgment of divine
blessing did not stop there. After 1863,
President Lincoln issued other Thanks-
giving proclamations, and subsequent
Presidents who followed him, followed
his example.

In 1905, President Theodore Roosevelt
talked of how appropriate it was to
‘“‘set apart one day in each year for a
special service of thanksgiving to the
Almighty.” “It is eminently fitting,”
he proclaimed, ‘‘that once a year our
people should set apart a day of praise
and thanksgiving to the Giver of Good
. . . [therefore] I ask that through the
land the people gather in their homes
and places of worship and in rendering
thanks unto the Most High for the
manifold blessings of the past year.”

In his 1938 Thanksgiving proclama-

tion, President Franklin Roosevelt
noted:
[Flrom the earliest recorded history,

Americans have thanked God for their bless-
ings. In our deepest natures, in our very
souls, we, like all mankind, since the ear-
liest origin of mankind, turned to God in
time of happiness.

Mr. President, 20 years later in his
1958 Thanksgiving proclamation, Presi-
dent Eisenhower proclaimed:

Let us be especially grateful for the reli-

gious heritage bequeathed us by our fore-
fathers, as exemplified by the Pilgrims, who,
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after the gathering of their first harvest, set
apart a special day for rendering thanks to
God for the bounties vouchsafed to them.

In 1962, President John F. Kennedy
asked the American people to ‘‘renew
the spirit of the Pilgrims at the first
Thanksgiving, lonely in an inscrutable
wilderness, facing the dark unknown
with a faith borne of their dedication
to God and a fortitude drawn from
their sense that all men were broth-
ers.”

So it is that we celebrate this unique
American holiday, a day devoted to
family, to country, and to God. It al-
ways has been. I pray it always will be
a day for giving thanks. With the tur-
moil of the past year with our sons and
daughters in far away lands putting
their lives in danger, we still have so
much for which to be thankful.

We can be thankful for the heritage
of liberty bequeathed to us by our an-
cestors, and from whom we are en-
trusted to preserve for future genera-
tions of Americans.

Mr. President, we can be thankful for
the wisdom and the foresight of our
Founding Fathers, who bequeathed to
us a form of government unique in his-
tory, with its three strong pillars of
the executive, the legislative, and the
judicial branches, each balanced and
checked one against the other.

Like President Washington, we can
be thankful for ‘‘the many favors of Al-
mighty God,” including a government
that ensures our ‘‘safety and happi-
ness.”

And like President Lincoln, we can
be thankful for the ‘‘gracious gifts of
the most high God, who, while dealing
with us in anger for our sins, hath nev-
ertheless remembered mercy.”

While we are saddened that there are
SO many young American men and
women in uniform who will not be able
to be with their families on this holi-
day, we can be thankful for their cour-
age, thankful for their devotion to
duty, and thankful for their service to
our Nation.

We can be thankful for those men
and women who, 383 years ago, had the
courage, the faith, and the devotion to
our Almighty Father, to God, to em-
bark upon the most difficult and dan-
gerous of journeys and face the darkest
unknown so that they, and we, could
worship freely.

We can be thankful, can we not, for
the abundance of America, an abun-
dance that includes an annual produc-
tion of millions of turkeys, millions of
pounds of cranberries and sweet pota-
toes and pumpkins.

Mr. President, a few minutes ago, 1
read from President Lincoln’s Thanks-
giving Proclamation of 1863. Permit me
now to read from the 1863 White House
Thanksgiving menu.

According to that menu, in 1863, the
White House Thanksgiving dinner con-
sisted of the following, and I quote
from that menu: cranberry juice; that
is good. How sweet it is, cranberry
juice; roast turkey with dressing, cran-
berry sauce.
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Look at that man sitting in the
chair, presiding over this Senate. Yes,
there he is. I can see his mouth is wa-
tering like mine is watering.

Sweet potatoes, creamed onions.
Well, I like my onions just plain on-
ions, not creamed, but that was on the
menu. Squash, pumpkin pie, plum pud-
ding, mince pie, milk, and coffee.

Does that sound familiar? How about
it, does it sound familiar?

I hope my wife Erma is watching
right at this moment because nobody
in my lifetime can spread a table like
my wife Erma. She has been spreading
that table in my family now for 66
years, bless her heart.

But does it sound familiar? It sure
sounds like the 2003 Thanksgiving
menu at the Byrd house. Boy, how I
look forward to it. I am getting hungry
just thinking about it. I am getting
hungry. How about that?

I hope that my listeners are getting
hungry also, and thinking about the
first Thanksgiving. The first Thanks-
giving, how would you have liked to
have sat with that incredible, intrepid
band of men and women?

So I am going to stop talking now,
and I am going to head home, before
too long, for our great Thanksgiving
meal with my wife Erma and our two
daughters and their husbands and our
five grandchildren, their spouses, and
our three great-grandchildren and our
little dog, Trouble.

Happy Thanksgiving,
Happy Thanksgiving.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, I note
the presence of Senator BURNS. Does he
wish to speak? I will tell him how long
I will be.

Mr. BURNS. Mr. President, not on
the Senator’s time.

Mr. DOMENICI. I will only be a few
moments.

everyone.

———

GREAT ECONOMIC NEWS

Mr. DOMENICI. Mr. President, eco-
nomic growth is the lifeblood of this
country. Economic growth is what gets
rid of deficits. Hconomic growth is
what provides jobs. Economic growth is
what causes investments. Economic
growth is what gives our people hope.

Today, the Government just released
news that our economy grew by an
amazing 8.2 percent last quarter, up
from an earlier estimate in the same
quarter of 7.2 percent. I recall when it
went up 7.2 percent. We were all say-
ing: Isn’t that fantastic? The economy
is really booming.

Well, it turns out there is always an
adjustment, and they made the adjust-
ment. Frequently, the adjustment is
downward. In this case, the adjustment
is upward, an astronomical 8.2 percent
growth in the domestic product last
quarter. This means solid growth this
quarter and into next year. This is a
tribute to the resilient American econ-
omy and to the fiscal policy pursued by
the President and the Republican-led
Congress.
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The naysayers, principally on the
other side of the aisle, have been the
ones saying we should not have cut
taxes. Taxes create deficits. On every-
thing the President chose to ask us to
do about the economy, the naysayers
said no. Now they have been proven
wrong and we have the second basket
on the floor in the nature of great big
positive news for the American people.
Even more important to the future,
confidence among the American con-
sumers soared. They know when things
are going well. It soared to almost 92
percent, a full 10 percent gain from last
month. We remember when we were all
worried because it was extremely low,
into 60 percent, and the naysayers were
saying: It is all President Bush’s fault.
Well, if that is the case—it is 92 per-
cent now—is that not his fault? Or is
that not to his credit? I would think so.

The kind of extraordinary growth I
am talking about obviously cannot
continue for years and years, perhaps
not even for very many quarters, but it
does mean that most estimates of
growth for the year 2004 will prove to
be pessimistic. They will prove to be
too low. If we get a solid 3 and 3% per-
cent growth rate each of the next quar-
ters for an entire fiscal year, then we
will see Federal deficits also decline.
Employment will increase and invest-
ments will improve.

The naysayers will be stuck. How
will they answer all of these items of
good news when employment starts
coming down, which it already has but
will come down more; when Federal
deficits, instead of going up, which
they run around talking about Presi-
dent Bush created, when everybody
knows we have a huge expenditure for
our military men and equipment be-
cause we have been in a series of war-
like efforts from Somalia, Afghanistan,
and now this one. Nothing can be done
without spending a lot of money. But
we are going to see the deficit come
down if these growth numbers continue
up.

Yes, we have all been worried about
American business: Where is it going?
First, we have to give American busi-
ness some credit. I used the words ‘‘re-
silient economy’ awhile ago. When
there is a recession, American business
takes action. They are not like us.
They do not have all of the money to
spend. They have to stop spending.
They have to make changes.

They made changes. Guess what hap-
pened. Productivity went through the
roof, and enormous productivity
growth normally is accompanied by
great GDP growth, and that has hap-
pened.

Now, it seems as if productivity
growth is probably going to stop. They
have taken about as much as they can
out of their businesses, and now we are
going to have the growth that will fol-
low it, the job increases that will fol-
low it, and the deficits that will dimin-
ish.

I close where I started, by saying it
seems as if good news comes in bushels.
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Good news comes not one thing at a
time but two things and maybe three
at a time, and the two pieces of great
news are before us today. Let us hope
there is more to come because, clearly,
we are on the path upward.

I yield the floor.

——
CAN-SPAM ACT OF 2003

Mr. BURNS. Mr. President, as my
good friend from New Mexico was
pointing out some of the good news, I
have some more. I ask that the Chair
lay before the Senate a message from
the House on S. 877.

The PRESIDING OFFICER laid be-
fore the Senate the following message:

S. 877

Resolved, That the bill from the Senate (S.
877) entitled ‘““An Act to regulate interstate
commerce by imposing limitations and pen-
alties on the transmission of unsolicited
commercial electronic mail via the Inter-
net”’, do pass with the following amendment:

Strike out all after the enacting clause and
insert:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Controlling the
Assault of Non-Solicited Pornography and Mar-
keting Act of 2003, or the “CAN-SPAM Act of
2003".

SEC. 2. CONGRESSIONAL FINDINGS AND POLICY.

(a) FINDINGS.—The Congress finds the fol-
lowing:

(1) Electronic mail has become an extremely
important and popular means of communica-
tion, relied on by millions of Americans on a
daily basis for personal and commercial pur-
poses. Its low cost and global reach make it ex-
tremely convenient and efficient, and offer
unique opportunities for the development and
growth of frictionless commerce.

(2) The convenience and efficiency of elec-
tronic mail are threatened by the extremely
rapid growth in the volume of unsolicited com-
mercial electronic mail. Unsolicited commercial
electronic mail is currently estimated to account
for over half of all electronic mail traffic, up
from an estimated 7 percent in 2001, and the vol-
ume continues to rise. Most of these messages
are fraudulent or deceptive in one or more re-
spects.

(3) The receipt of unsolicited commercial elec-
tronic mail may result in costs to recipients who
cannot refuse to accept such mail and who
incur costs for the storage of such mail, or for
the time spent accessing, reviewing, and dis-
carding such mail, or for both.

(4) The receipt of a large number of unwanted
messages also decreases the convenience of elec-
tronic mail and creates a risk that wanted elec-
tronic mail messages, both commercial and non-
commercial, will be lost, overlooked, or dis-
carded amidst the larger volume of unwanted
messages, thus reducing the reliability and use-
fulness of electronic mail to the recipient.

(5) Some commercial electronic mail contains
material that many recipients may consider vul-
gar or pornographic in nature.

(6) The growth in unsolicited commercial elec-
tronic mail imposes significant monetary costs
on providers of Internet access services, busi-
nesses, and educational and nonprofit institu-
tions that carry and receive such mail, as there
is a finite volume of mail that such providers,
businesses, and institutions can handle without
further investment in infrastructure.

(7) Many senders of unsolicited commercial
electronic mail purposefully disguise the source
of such mail.

(8) Many senders of unsolicited commercial
electronic mail purposefully include misleading
information in the message’s subject lines in
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order to induce the recipients to view the mes-
sages.

(9) While some senders of commercial elec-
tronic mail messages provide simple and reliable
ways for recipients to reject (or “‘opt-out’’ of) re-
ceipt of commercial electronic mail from such
senders in the future, other senders provide no
such ‘‘opt-out’ mechanism, or refuse to honor
the requests of recipients not to receive elec-
tronic mail from such senders in the future, or
both.

(10) Many senders of bulk unsolicited commer-
cial electronic mail use computer programs to
gather large numbers of electronic mail address-
es on an automated basis from Internet websites
or online services where users must post their
addresses in order to make full use of the
website or service.

(11) Many States have enacted legislation in-
tended to regulate or reduce unsolicited commer-
cial electronic mail, but these statutes impose
different standards and requirements. As a re-
sult, they do not appear to have been successful
in addressing the problems associated with un-
solicited commercial electronic mail, in part be-
cause, since an electronic mail address does not
specify a geographic location, it can be ex-
tremely difficult for law-abiding businesses to
know with which of these disparate statutes
they are required to comply.

(12) The problems associated with the rapid
growth and abuse of wunsolicited commercial
electronic mail cannot be solved by Federal leg-
islation alone. The development and adoption of
technological approaches and the pursuit of co-
operative efforts with other countries will be
necessary as well.

(b) CONGRESSIONAL DETERMINATION OF PUB-
LIC PoLIicY.—On the basis of the findings in
subsection (a), the Congress determines that—

(1) there is a substantial government interest
in regulation of commercial electronic mail on a
nationwide basis;

(2) senders of commercial electronic mail
should not mislead recipients as to the source or
content of such mail; and

(3) recipients of commercial electronic mail
have a right to decline to receive additional
commercial electronic mail from the same source.
SEC. 3. DEFINITIONS.

In this Act:

(1) AFFIRMATIVE CONSENT.—The term ‘“‘affirm-
ative consent’’, when used with respect to a
commercial electronic mail message, means
that—

(A) the recipient expressly consented to re-
ceive the message, either in response to a clear
and conspicuous request for such consent or at
the recipient’s own initiative; and

(B) if the message is from a party other than
the party to which the recipient communicated
such consent, the recipient was given clear and
conspicuous notice at the time the consent was
communicated that the recipient’s electronic
mail address could be transferred to such other
party for the purpose of initiating commercial
electronic mail messages.

(2) COMMERCIAL ELECTRONIC MAIL MESSAGE.—

(A) IN GENERAL.—The term ‘‘commercial elec-
tronic mail message’ means any electronic mail
message the primary purpose of which is the
commercial advertisement or promotion of a
commercial product or service (including content
on an Internet website operated for a commer-
cial purpose).

(B) TRANSACTIONAL OR RELATIONSHIP MES-
SAGES.—The term ‘‘commercial electronic mail
message’’ does not include a transactional or re-
lationship message.

(C) REGULATIONS REGARDING PRIMARY PUR-
POSE.—Not later than 12 months after the date
of the enactment of this Act, the Commission
shall issue regulations pursuant to section 13
further defining the relevant criteria to facili-
tate the determination of the primary purpose of
an electronic mail message.

(D) REFERENCE TO COMPANY OR WEBSITE.—
The inclusion of a reference to a commercial en-
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tity or a link to the website of a commercial en-
tity in an electronic mail message does not, by
itself, cause such message to be treated as a
commercial electronic mail message for purposes
of this Act if the contents or circumstances of
the message indicate a primary purpose other
than commercial advertisement or promotion of
a commercial product or service.

(3) COMMISSION.—The term ‘“‘Commission’
means the Federal Trade Commission.

(4) DOMAIN NAME.—The term ‘“‘domain name’’
means any alphanumeric designation which is
registered with or assigned by any domain name
registrar, domain name registry, or other do-
main name registration authority as part of an
electronic address on the Internet.

(5) ELECTRONIC MAIL ADDRESS.—The term
“‘electronic mail address’” means a destination,
commonly expressed as a string of characters,
consisting of a unique user mame or mailbox
(commonly referred to as the “‘local part’”’) and
a reference to an Internet domain (commonly re-
ferred to as the ‘“‘domain part’’), whether or not
displayed, to which an electronic mail message
can be sent or delivered.

(6) ELECTRONIC MAIL MESSAGE.—The term
“‘electronic mail message’ means a message sent
to a unique electronic mail address.

(7) FTC AcT.—The term “FTC Act’” means the
Federal Trade Commission Act (15 U.S.C. 41 et
seq.).

(8) HEADER INFORMATION.—The term ‘‘header
information’ means the source, destination, and
routing information attached to an electronic
mail message, including the originating domain
name and originating electronic mail address,
and any other information that appears in the
line identifying, or purporting to identify, a per-
son initiating the message.

(9) INITIATE.—The term ‘‘initiate’’, when used
with respect to a commercial electronic mail mes-
sage, means to originate or transmit such mes-
sage or to procure the origination or trans-
mission of such message, but shall not include
actions that constitute routine conveyance of
such message. For purposes of this paragraph,
more than 1 person may be considered to have
initiated a message.

(10) INTERNET.—The term ‘“‘Internet’ has the
meaning given that term in the Internet Tax
Freedom Act (47 U.S.C. 151 note).

(11) INTERNET ACCESS SERVICE.—The term
“‘Internet access service’ has the meaning given
that term in section 231(e)(4) of the Communica-
tions Act of 1934 (47 U.S.C. 231(e)(4)).

(12) PROCURE.—The term ‘‘procure’, when
used with respect to the initiation of a commer-
cial electronic mail message, means intentionally
to pay or provide other consideration to, or in-
duce, another person to initiate such a message
on one’s behalf.

(13) PROTECTED COMPUTER.—The term ‘‘pro-
tected computer’” has the meaning given that
term in section 1030(e)(2)(B) of title 18, United
States Code.

(14) RECIPIENT.—The term ‘‘recipient’, when
used with respect to a commercial electronic
mail message, means an authorized user of the
electronic mail address to which the message
was sent or delivered. If a recipient of a commer-
cial electronic mail message has 1 or more elec-
tronic mail addresses in addition to the address
to which the message was sent or delivered, the
recipient shall be treated as a separate recipient
with respect to each such address. If an elec-
tronic mail address is reassigned to a new user,
the new user shall not be treated as a recipient
of any commercial electronic mail message sent
or delivered to that address before it was reas-
signed.

(15) ROUTINE CONVEYANCE.—The term ‘‘rou-
tine conveyance’ means the transmission, rout-
ing, relaying, handling, or storing, through an
automatic technical process, of an electronic
mail message for which another person has
identified the recipients or provided the recipi-
ent addresses.

(16) SENDER.—
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(A) IN GENERAL.—Except as provided in sub-
paragraph (B), the term ‘‘sender’ means a per-
son who initiates such a message and whose
product, service, or Internet web site is adver-
tised or promoted by the message.

(B) SEPARATE LINES OF BUSINESS OR DIVI-
SIONS.—If an entity operates through separate
lines of business or divisions and holds itself out
to the recipient of the message, in complying
with the requirement under section 5(a)(5)(B),
as that particular line of business or division
rather than as the entity of which such line of
business or division is a part, then the line of
business or the division shall be treated as the
sender of such message for purposes of this Act.

(17) TRANSACTIONAL OR RELATIONSHIP MES-
SAGE.—

(A) IN GENERAL.—The term ‘‘transactional or
relationship message’’ means an electronic mail
message the primary purpose of which is—

(i) to facilitate, complete, or confirm a com-
mercial transaction that the recipient has pre-
viously agreed to enter into with the sender;

(ii) to provide warranty information, product
recall information, or safety or security informa-
tion with respect to a commercial product or
service used or purchased by the recipient;

(iii) to provide—

(I) notification concerning a change in the
terms or features of;

(II) notification of a change in the recipient’s
standing or status with respect to; or

(I11) at regular periodic intervals, account
balance information or other type of account
statement with respect to,

a subscription, membership, account, loan, or
comparable ongoing commercial relationship in-
volving the ongoing purchase or use by the re-
cipient of products or services offered by the
sender;

(iv) to provide information directly related to
an employment relationship or related benefit
plan in which the recipient is currently in-
volved, participating, or enrolled; or

(v) to deliver goods or services, including
product updates or upgrades, that the recipient
is entitled to receive under the terms of a trans-
action that the recipient has previously agreed
to enter into with the sender.

(B) MODIFICATION OF DEFINITION.—The Com-
mission by regulation pursuant to section 13
may modify the definition in subparagraph (A)
to expand or contract the categories of messages
that are treated as transactional or relationship
messages for purposes of this Act to the extent
that such modification is necessary to accommo-
date changes in electronic mail technology or
practices and accomplish the purposes of this
Act.

SEC. 4. PROHIBITION AGAINST PREDATORY AND
ABUSIVE COMMERCIAL E-MAIL.

(a) OFFENSE.—

(1) IN GENERAL.—Chapter 47 of title 18, United
States Code, is amended by adding at the end
the following new section:

“§1037. Fraud and related activity in connec-
tion with electronic mail

‘““(a) IN GENERAL.—Whoever, in or affecting
interstate or foreign commerce, knowingly—

‘(1) accesses a protected computer without
authorication, and intentionally initiates the
transmission of multiple commercial electronic
mail messages from or through such computer,

““(2) uses a protected computer to relay or re-
transmit multiple commercial electronic mail
messages, with the intent to deceive or mislead
recipients, or any Internet access service, as to
the origin of such messages,

““(3) materially falsifies header information in
multiple commercial electronic mail messages
and intentionally initiates the transmission of
such messages,

‘““(4) registers, using information that materi-
ally falsifies the identity of the actual reg-
istrant, for 5 or more electronic mail accounts or
online user accounts or 2 or more domain names,
and intentionally initiates the transmission of
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multiple commercial electronic mail messages
from any combination of such accounts or do-
main names, or

“(5) falsely represents oneself to be the reg-
istrant or the legitimate successor in interest to
the registrant of 5 or more Internet protocol ad-
dresses, and intentionally initiates the trans-
mission of multiple commercial electronic mail
messages from such addresses,
or conspires to do so, shall be punished as pro-
vided in subsection (b).

“(b) PENALTIES.—The punishment for an of-
fense under subsection (a) is—

‘(1) a fine under this title, imprisonment for
not more than 5 years, or both, if—

“(A) the offense is committed in furtherance
of any felony under the laws of the United
States or of any State; or

‘““(B) the defendant has previously been con-
victed under this section or section 1030, or
under the law of any State for conduct involv-
ing the transmission of multiple commercial elec-
tronic mail messages or unauthorized access to a
computer system;

“(2) a fine under this title, imprisonment for
not more than 3 years, or both, if—

“(A) the offense is an offense under sub-
section (a)(1);

‘“(B) the offense is an offense under sub-
section (a)(4) and involved 20 or more falsified
electronic mail or online user account registra-
tions, or 10 or more falsified domain name reg-
istrations;

“(C) the volume of electronic mail messages
transmitted in furtherance of the offense exceed-
ed 2,500 during any 24-hour period, 25,000 dur-
ing any 30-day period, or 250,000 during any I1-
year period;

“(D) the offense caused loss to 1 or more per-
sons aggregating $5,000 or more in value during
any 1-year period;

“(E) as a result of the offense any individual
committing the offense obtained anything of
value aggregating $5,000 or more during any I-
year period; or

“(F) the offense was undertaken by the de-
fendant in concert with 3 or more other persons
with respect to whom the defendant occupied a
position of organizer or leader; and

“(3) a fine under this title or imprisonment for
not more than 1 year, or both, in any other case.

““(c) FORFEITURE.—

‘(1) IN GENERAL.—The court, in imposing sen-
tence on a person who is convicted of an offense
under this section, shall order that the defend-
ant forfeit to the United States—

“(A) any property, real or personal, consti-
tuting or traceable to gross proceeds obtained
from such offense; and

“(B) any equipment, software, or other tech-
nology used or intended to be used to commit or
to facilitate the commission of such offense.

““(2) PROCEDURES.—The procedures set forth
in section 413 of the Controlled Substances Act
(21 U.S.C. 853), other than subsection (d) of that
section, and in Rule 32.2 of the Federal Rules of
Criminal Procedure, shall apply to all stages of
a criminal forfeiture proceeding under this sec-
tion.

“‘(d) DEFINITIONS.—In this section:

‘(1) LoSS.—The term ‘loss’ has the meaning
given that term in section 1030(e) of this title.

“(2) MATERIALLY.—For purposes of para-
graphs (3) and (4) of subsection (a), header in-
formation or registration information is materi-
ally misleading if it is altered or concealed in a
manner that would impair the ability of a re-
cipient of the message, an Internet access serv-
ice processing the message on behalf of a recipi-
ent, a person alleging a violation of this section,
or a law enforcement agency to identify, locate,
or respond to a person who initiated the elec-
tronic mail message or to investigate the alleged
violation.

“(3) MULTIPLE.—The term ‘multiple’ means
more than 100 electronic mail messages during a
24-hour period, more than 1,000 electronic mail
messages during a 30-day period, or more than
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10,000 electronic mail messages during a 1-year
period.

‘““(4) OTHER TERMS.—Any other term has the
meaning given that term by section 3 of the
CAN-SPAM Act of 2003.”".

(2) CONFORMING AMENDMENT.—The chapter
analysis for chapter 47 of title 18, United States
Code, is amended by adding at the end the fol-
lowing:

“Sec.
“1037. Fraud and related activity in connection
with electronic mail.”’.

(b) UNITED STATES SENTENCING COMMISSION.—

(1) DIRECTIVE.—Pursuant to its authority
under section 994(p) of title 28, United States
Code, and in accordance with this section, the
United States Sentencing Commission shall re-
view and, as appropriate, amend the sentencing
guidelines and policy statements to provide ap-
propriate penalties for violations of section 1037
of title 18, United States Code, as added by this
section, and other offenses that may be facili-
tated by the sending of large quantities of unso-
licited electronic mail.

(2) REQUIREMENTS.—In carrying out this sub-
section, the Sentencing Commission shall con-
sider providing sentencing enhancements for—

(A) those convicted under section 1037 of title
18, United States Code, who—

(i) obtained electronic mail addresses through
improper means, including—

(I) harvesting electronic mail addresses of the
users of a website, proprietary service, or other
online public forum operated by another person,
without the authorization of such person; and

(II) randomly generating electronic mail ad-
dresses by computer; or

(ii) knew that the commercial electronic mail
messages involved in the offense contained or
advertised an Internet domain for which the
registrant of the domain had provided false reg-
istration information; and

(B) those convicted of other offenses, includ-
ing offenses involving fraud, identity theft, ob-
scenity, child pornography, and the sexual ex-
ploitation of children, if such offenses involved
the sending of large quantities of electronic
mail.

(c) SENSE OF CONGRESS.—It is the sense of
Congress that—

(1) Spam has become the method of choice for
those who distribute pornography, perpetrate
fraudulent schemes, and introduce viruses,
worms, and Trojan horses into personal and
business computer systems; and

(2) the Department of Justice should use all
existing law enforcement tools to investigate and
prosecute those who send bulk commercial e-
mail to facilitate the commission of Federal
crimes, including the tools contained in chapters
47 and 63 of title 18, United States Code (relat-
ing to fraud and false statements); chapter 71 of
title 18, United States Code (relating to obscen-
ity); chapter 110 of title 18, United States Code
(relating to the sexual exploitation of children);
and chapter 95 of title 18, United States Code
(relating to racketeering), as appropriate.

SEC. 5. OTHER PROTECTIONS FOR USERS OF
COMMERCIAL ELECTRONIC MAIL.

(a) REQUIREMENTS FOR TRANSMISSION OF MES-
SAGES.—

(1) PROHIBITION OF FALSE OR MISLEADING
TRANSMISSION INFORMATION.—It is unlawful for
any person to initiate the transmission, to a pro-
tected computer, of a commercial electronic mail
message, or a transactional or relationship mes-
sage, that contains, or is accompanied by, head-
er information that is materially false or materi-
ally misleading. For purposes of this para-
graph—

(4) header information that is technically ac-
curate but includes an originating electronic
mail address, domain name, or Internet protocol
address the access to which for purposes of initi-
ating the message was obtained by means of
false or fraudulent pretenses or representations
shall be considered materially misleading;
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(B) a “‘from’ line (the line identifying or pur-
porting to identify a person initiating the mes-
sage) that accurately identifies any person who
initiated the message shall not be considered
materially false or materially misleading; and

(C) header information shall be considered
materially misleading if it fails to identify accu-
rately a protected computer used to initiate the
message because the person initiating the mes-
sage knowingly uses another protected computer
to relay or retransmit the message for purposes
of disguising its origin.

(2) PROHIBITION OF DECEPTIVE SUBJECT HEAD-
INGS.—It is unlawful for any person to initiate
the transmission to a protected computer of a
commercial electronic mail message if such per-
son has actual knowledge, or knowledge fairly
implied on the basis of objective circumstances,
that a subject heading of the message would be
likely to mislead a recipient, acting reasonably
under the circumstances, about a material fact
regarding the contents or subject matter of the
message (consistent with the criteria are used in
enforcement of section 5 of the Federal Trade
Commission Act (15 U.S.C. 45)).

(3) INCLUSION OF RETURN ADDRESS OR COM-
PARABLE MECHANISM IN COMMERCIAL ELEC-
TRONIC MAIL.—

(A) IN GENERAL.—It is unlawful for any per-
son to initiate the transmission to a protected
computer of a commercial electronic mail mes-
sage that does not contain a functioning return
electronic mail address or other Internet-based
mechanism, clearly and conspicuously dis-
played, that—

(i) a recipient may use to submit, in a manner
specified in the message, a reply electronic mail
message or other form of Internet-based commu-
nication requesting not to receive future com-
mercial electronic mail messages from that send-
er at the electronic mail address where the mes-
sage was received; and

(ii) remains capable of receiving such mes-
sages or communications for mo less than 30
days after the transmission of the original mes-
sage.

(B) MORE DETAILED OPTIONS POSSIBLE.—The
person initiating a commercial electronic mail
message may comply with subparagraph (A)(i)
by providing the recipient a list or menu from
which the recipient may choose the specific
types of commercial electronic mail messages the
recipient wants to receive or does not want to
receive from the sender, if the list or menu in-
cludes an option under which the recipient may
choose not to receive any commercial electronic
mail messages from the sender.

(C) TEMPORARY INABILITY TO RECEIVE MES-
SAGES OR PROCESS REQUESTS.—A return elec-
tronic mail address or other mechanism does not
fail to satisfy the requirements of subparagraph
(A) if it is unexpectedly and temporarily unable
to receive messages or process requests due to a
technical problem beyond the control of the
sender if the problem is corrected within a rea-
sonable time period.

(4) PROHIBITION OF TRANSMISSION OF COMMER-
CIAL ELECTRONIC MAIL AFTER OBJECTION.—

(A) IN GENERAL.—If a recipient makes a re-
quest using a mechanism provided pursuant to
paragraph (3) not to receive some or any com-
mercial electronic mail messages from such send-
er, then it is unlawful—

(i) for the sender to initiate the transmission
to the recipient, more than 10 business days
after the receipt of such request, of a commercial
electronic mail message that falls within the
scope of the request;

(ii) for any person acting on behalf of the
sender to initiate the transmission to the recipi-
ent, more than 10 business days after the receipt
of such request, of a commercial electronic mail
message with actual knowledge, or knowledge
fairly implied on the basis of objective cir-
cumstances, that such message falls within the
scope of the request;

(iii) for any person acting on behalf of the
sender to assist in initiating the transmission to
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the recipient, through the provision or selection
of addresses to which the message will be sent,
of a commercial electronic mail message with ac-
tual knowledge, or knowledge fairly implied on
the basis of objective circumstances, that such
message would violate clause (i) or (ii); or

(iv) for the sender, or any other person who
knows that the recipient has made such a re-
quest, to sell, lease, exchange, or otherwise
transfer or release the electronic mail address of
the recipient (including through any trans-
action or other transfer involving mailing lists
bearing the electronic mail address of the recipi-
ent) for any purpose other than compliance
with this Act or other provision of law, except
where the recipient has given express consent.

(B) OPT BACK IN.—A prohibition in clause (i),
(i1), or (iii) of subparagraph (A) does not apply
if there is affirmative consent by the recipient
subsequent to the request under subparagraph
(4).
(5) INCLUSION OF IDENTIFIER, OPT-OUT, AND
PHYSICAL ADDRESS IN COMMERCIAL ELECTRONIC
MAIL.—

(A) It is unlawful for any person to initiate
the transmission of any commercial electronic
mail message to a protected computer unless the
message provides—

(i) clear and conspicuous identification that
the message is an advertisement or solicitation;

(ii) clear and conspicuous notice of the oppor-
tunity under paragraph (3) to decline to receive
further commercial electronic mail messages
from the sender; and

(iii) a valid physical postal address of the
sender.

(B) Subparagraph (A)(i) does not apply to the
transmission of a commercial electronic mail if
the recipient has given prior affirmative consent
to receipt of the message.

(6) SUBSEQUENT AFFIRMATIVE CONSENT.—The
prohibitions in subparagraphs (A), (B), and (C)
do not apply to the initiation of transmission of
commercial electronic mail to a recipient who,
subsequent to a request using a mechanism pro-
vided pursuant to paragraph (3) not to receive
commercial electronic mail messages from the
sender, has granted affirmative consent to the
sender to receive such messages.

(7) MATERIALLY.—For purposes of paragraph
(1)(4), header information shall be considered to
be materially misleading if it is altered or con-
cealed in a manner that would impair the abil-
ity of an Internet access service processing the
message on behalf of a recipient, a person alleg-
ing a violation of this section, or a law enforce-
ment agency to identify, locate, or respond to
the person who initiated the electronic mail mes-
sage or to investigate the alleged violation, or
the ability of a recipient of the message to re-
spond to a person who initiated the electronic
message.

(b) AGGRAVATED VIOLATIONS RELATING TO
COMMERCIAL ELECTRONIC MAIL.—

(1) ADDRESS HARVESTING AND DICTIONARY AT-
TACKS.—

(A) IN GENERAL.—It is unlawful for any per-
son to initiate the transmission, to a protected
computer, of a commercial electronic mail mes-
sage that is unlawful under subsection (a), or to
assist in the origination of such message
through the provision or selection of addresses
to which the message will be transmitted, if such
person had actual knowledge, or knowledge
fairly implied on the basis of objective cir-
cumstances, that—

(i) the electronic mail address of the recipient
was obtained using an automated means from
an Internet website or proprietary online service
operated by another person, and such website or
online service included, at the time the address
was obtained, a notice stating that the operator
of such website or online service will not give,
sell, or otherwise transfer addresses maintained
by such website or online service to any other
party for the purposes of initiating, or enabling
others to initiate, electronic mail messages; or

(ii) the electronic mail address of the recipient
was obtained using an automated means that
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generates possible electronic mail addresses by
combining names, letters, or numbers into nu-
merous permutations.

(B) DISCLAIMER.—Nothing in this paragraph
creates an ownership or proprietary interest in
such electronic mail addresses.

(2) AUTOMATED CREATION OF MULTIPLE ELEC-
TRONIC MAIL ACCOUNTS.—It is unlawful for any
person to use scripts or other automated means
to register for multiple electronic mail accounts
or online user accounts from which to transmit
to a protected computer, or enable another per-
son to transmit to a protected computer, a com-
mercial electronic mail message that is unlawful
under subsection (a).

(3) RELAY OR RETRANSMISSION THROUGH UNAU-
THORIZED ACCESS.—It is unlawful for any per-
son knowingly to relay or retransmit a commer-
cial electronic mail message that is unlawful
under subsection (a) from a protected computer
or computer mnetwork that such person has
accessed without authorication.

(¢c) SUPPLEMENTARY RULEMAKING AUTHOR-
ITY.—The Commission shall by rule, pursuant to
section 13—

(1) modify the 10-business-day period under
subsection (a)(4)(A) or subsection (a)(4)(B), or
both, if the Commission determines that a dif-
ferent period would be more reasonable after
taking into account—

(A) the purposes of subsection (a);

(B) the interests of recipients of commercial
electronic mail; and

(C) the burdens imposed on senders of lawful
commercial electronic mail; and

(2) specify additional activities or practices to
which subsection (b) applies if the Commission
determines that those activities or practices are
contributing substantially to the proliferation of
commercial electronic mail messages that are un-
lawful under subsection (a).

(d) REQUIREMENT TO PLACE WARNING LABELS
ON COMMERCIAL ELECTRONIC MAIL CONTAINING
SEXUALLY ORIENTED MATERIAL.—

(1) IN GENERAL.—No person may initiate in or
affecting interstate commerce the transmission,
to a protected computer, of any commercial elec-
tronic mail message that includes sexually ori-
ented material and—

(4) fail to include in subject heading for the
electronic mail message the marks or notices pre-
scribed by the Commission under this sub-
section,; or

(B) fail to provide that the matter in the mes-
sage that is initially viewable to the recipient,
when the message is opened by any recipient
and absent any further actions by the recipient,
includes only—

(i) to the extent required or authoriced pursu-
ant to paragraph (2), any such marks or notices;

(ii) the information required to be included in
the message pursuant to subsection (a)(5); and

(iii) instructions on how to access, or a mech-
anism to access, the sexually oriented material.

(2) PRIOR AFFIRMATIVE CONSENT.—Paragraph
(1) does not apply to the transmission of an elec-
tronic mail message if the recipient has given
prior affirmative consent to receipt of the mes-
sage.

(3) PRESCRIPTION OF MARKS AND NOTICES.—
Not later than 120 days after the date of the en-
actment of this Act, the Commission in consulta-
tion with the Attorney General shall prescribe
clearly identifiable marks or mnotices to be in-
cluded in or associated with commercial elec-
tronic mail that contains sexually oriented ma-
terial, in order to inform the recipient of that
fact and to facilitate filtering of such electronic
mail. The Commission shall publish in the Fed-
eral Register and provide notice to the public of
the marks or notices prescribed under this para-
graph.

(4) DEFINITION.—In this subsection, the term
“‘sexually oriented material’”’ means any mate-
rial that depicts sexually explicit conduct (as
that term is defined in section 2256 of title 18,
United States Code), unless the depiction con-
stitutes a small and insignificant part of the
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whole, the remainder of which is not primarily

devoted to sexual matters.

(4) PENALTY.—Whoever knowingly violates
paragraph (1) shall be fined under title 18,
United States Code, or imprisoned not more
than 5 years, or both.

SEC. 6. BUSINESSES KNOWINGLY PROMOTED BY
ELECTRONIC MAIL WITH FALSE OR
MISLEADING TRANSMISSION INFOR-
MATION.

(a) IN GENERAL.—It is unlawful for a person
to promote, or allow the promotion of, that per-
son’s trade or business, or goods, products,
property, or services sold, offered for sale, leased
or offered for lease, or otherwise made available
through that trade or business, in a commercial
electronic mail message the transmission of
which is in violation of section 5(a)(1) if that
person—

(1) knows, or should have known in ordinary
course of that person’s trade or business, that
the goods, products, property, or services sold,
offered for sale, leased or offered for lease, or
otherwise made available through that trade or
business were being promoted in such a message;

(2) received or expected to receive an economic
benefit from such promotion; and

(3) took mo reasonable action—

(A) to prevent the transmission; or

(B) to detect the transmission and report it to
the Commission.

(b) LIMITED ENFORCEMENT AGAINST THIRD
PARTIES.—

(1) IN GENERAL.—Except as provided in para-
graph (2), a person (hereinafter referred to as
the “‘third party’’) that provides goods, prod-
ucts, property, or services to another person
that violates subsection (a) shall not be held lia-
ble for such violation.

(2) EXCEPTION.—Liability for a wviolation of
subsection (a) shall be imputed to a third party
that provides goods, products, property, or serv-
ices to another person that violates subsection
(a) if that third party—

(A) owns, or has a greater than 50 percent
ownership or economic interest in, the trade or
business of the person that violated subsection
(a); or

(B)(i) has actual knowledge that goods, prod-
ucts, property, or services are promoted in a
commercial electronic mail message the trans-
mission of which is in violation of section
5(a)(1); and

(ii) receives, or expects to receive, an economic
benefit from such promotion.

(c) EXCLUSIVE ENFORCEMENT BY FTC.—Sub-
sections (f) and (g) of section 7 do not apply to
violations of this section.

(d) SAVINGS PROVISION.—Subject to section
7(f)(7), nothing in this section may be construed
to limit or prevent any action that may be taken
under this Act with respect to any violation of
any other section of this Act.

SEC. 7. ENFORCEMENT GENERALLY.

(a) VIOLATION IS UNFAIR OR DECEPTIVE ACT
OR PRACTICE.—Except as provided in subsection
(b), this Act shall be enforced by the Commission
as if the violation of this Act were an unfair or
deceptive act or practice proscribed under sec-
tion 18(a)(1)(B) of the Federal Trade Commis-
sion Act (15 U.S.C. 57a(a)(1)(B)).

(b) ENFORCEMENT BY CERTAIN OTHER AGEN-
CIES.—Compliance with this Act shall be en-
forced—

(1) under section 8 of the Federal Deposit In-
surance Act (12 U.S.C. 1818), in the case of—

(A) national banks, and Federal branches and
Federal agencies of foreign banks, by the Office
of the Comptroller of the Currency;

(B) member banks of the Federal Reserve Sys-
tem (other than national banks), branches and
agencies of foreign banks (other than Federal
branches, Federal agencies, and insured State
branches of foreign banks), commercial lending
companies owned or controlled by foreign
banks, organications operating under section 25
or 254 of the Federal Reserve Act (12 U.S.C. 601
and 611), and bank holding companies, by the
Board;
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(C) banks insured by the Federal Deposit In-
surance Corporation (other than members of the
Federal Reserve System) insured State branches
of foreign banks, by the Board of Directors of
the Federal Deposit Insurance Corporation; and

(D) savings associations the deposits of which
are insured by the Federal Deposit Insurance
Corporation, by the Director of the Office of
Thrift Supervision;

(2) under the Federal Credit Union Act (12
U.S.C. 1751 et seq.) by the Board of the National
Credit Union Administration with respect to any
Federally insured credit union;

(3) under the Securities Exchange Act of 1934
(15 U.S.C. 78a et seq.) by the Securities and Ex-
change Commission with respect to any broker
or dealer;

(4) under the Investment Company Act of 1940
(15 U.S.C. 80a-1 et seq.) by the Securities and
Ezxchange Commission with respect to invest-
ment companies;

(5) under the Investment Advisers Act of 1940
(15 U.S.C. 80b-1 et seq.) by the Securities and
Ezxchange Commission with respect to invest-
ment advisers registered under that Act;

(6) under State insurance law in the case of
any person engaged in providing insurance, by
the applicable State insurance authority of the
State in which the person is domiciled, subject
to section 104 of the Gramm-Bliley-Leach Act (15
U.S.C. 6701), except that in any State in which
the State insurance authority elects not to exrer-
cise this power, the enforcement authority pur-
suant to this Act shall be exercised by the Com-
mission in accordance with subsection (a);

(7) under part A of subtitle VII of title 49,
United States Code, by the Secretary of Trans-
portation with respect to any air carrier or for-
eign air carrier subject to that part;

(8) under the Packers and Stockyards Act,
1921 (7 U.S.C. 181 et seq.) (except as provided in
section 406 of that Act (7 U.S.C. 226, 227)), by
the Secretary of Agriculture with respect to any
activities subject to that Act;

(9) under the Farm Credit Act of 1971 (12
U.S.C. 2001 et seq.) by the Farm Credit Adminis-
tration with respect to any Federal land bank,
Federal land bank association, Federal inter-
mediate credit bank, or production credit asso-
ciation; and

(10) under the Communications Act of 1934 (47
U.S.C. 151 et seq.) by the Federal Communica-
tions Commission with respect to any person
subject to the provisions of that Act.

(c) EXERCISE OF CERTAIN POWERS.—For the
purpose of the exercise by any agency referred
to in subsection (b) of its powers under any Act
referred to in that subsection, a violation of this
Act is deemed to be a violation of a Federal
Trade Commission trade regulation rule. In ad-
dition to its powers under any provision of law
specifically referred to in subsection (b), each of
the agencies referred to in that subsection may
exercise, for the purpose of enforcing compliance
with any requirement imposed under this Act,
any other authority conferred on it by law.

(d) ACTIONS BY THE COMMISSION.—The Com-
mission shall prevent any person from violating
this Act in the same manner, by the same
means, and with the same jurisdiction, powers,
and duties as though all applicable terms and
provisions of the Federal Trade Commission Act
(15 U.S.C. 41 et seq.) were incorporated into and
made a part of this Act. Any entity that violates
any provision of that subtitle is subject to the
penalties and entitled to the privileges and im-
munities provided in the Federal Trade Commis-
sion Act in the same manner, by the same
means, and with the same jurisdiction, power,
and duties as though all applicable terms and
provisions of the Federal Trade Commission Act
were incorporated into and made a part of that
subtitle.

(e) AVAILABILITY OF CEASE-AND-DESIST OR-
DERS AND INJUNCTIVE RELIEF WITHOUT SHOWING
OF KNOWLEDGE.—Notwithstanding any other
provision of this Act, in any proceeding or ac-
tion pursuant to subsection (b), (c), or (d) of this
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section to enforce compliance, through an order
to cease and desist or an injunction, with sec-
tion 5(a)(2), subparagraph (B) or (C) of section
5(a)(4), or section 5(b)(1)(A), neither the Com-
mission nor the Federal Communications Com-
mission shall be required to allege or prove the
state of mind required by such section or sub-
paragraph.

(f) ENFORCEMENT BY STATES.—

(1) CIVIL ACTION.—In any case in which the
attorney general of a State, or an official or
agency of a State, has reason to believe that an
interest of the residents of that State has been
or is threatened or adversely affected by any
person who violates paragraph (1) or (2) of sec-
tion 5(a), or who engages in a pattern or prac-
tice that violates paragraph (3), (4), or (5) of
section 5(a) of this Act, the attorney general, of-
ficial, or agency of the State, as parens patriae,
may bring a civil action on behalf of the resi-
dents of the State in a district court of the
United States of appropriate jurisdiction—

(A) to enjoin further violation of section 5 of
this Act by the defendant; or

(B) to obtain damages on behalf of residents
of the State, in an amount equal to the greater
of—

(i) the actual monetary loss suffered by such
residents; or

(ii) the amount determined under paragraph
2).
(2) AVAILABILITY OF INJUNCTIVE RELIEF WITH-
OUT SHOWING OF KNOWLEDGE.—Notwithstanding
any other provision of this Act, in a civil action
under paragraph (1)(4) of this subsection, the
attorney general, official, or agency of the State
shall not be not required to allege or prove the
state of mind required by section 5(a)(2), sub-
paragraph (B) or (C) of section 5(a)(4), or sec-
tion 5(b)(1)(A).

(3) STATUTORY DAMAGES.—

(A) IN GENERAL.—For purposes of paragraph
(1)(B)(ii), the amount determined under this
paragraph is the amount calculated by multi-
plying the number of violations (with each sepa-
rately addressed unlawful message received by
or addressed to such residents treated as a sepa-
rate violation) by up to $250.

(B) LIMITATION.—For any violation of section
5 (other than section 5(a)(1)), the amount deter-
mined under subparagraph (A) may not exceed
$2,000,000.

(C) AGGRAVATED DAMAGES.—The court may
increase a damage award to an amount equal to
not more than three times the amount otherwise
available under this paragraph if—

(i) the court determines that the defendant
committed the violation willfully and know-
ingly; or

(ii) the defendant’s unlawful activity included
one or more of the aggravating violations set
forth in section 5(b).

(D) REDUCTION OF DAMAGES.—In assessing
damages under subparagraph (A), the court
may consider whether—

(i) the defendant has established and imple-
mented, with due care, commercially reasonable
practices and procedures to effectively prevent
such violations; or

(ii) the violation occurred despite commer-
cially reasonable efforts to maintain compliance
with such practices and procedures.

(3) ATTORNEY FEES.—In the case of any suc-
cessful action under paragraph (1), the State
may be awarded the costs of the action and rea-
sonable attorney fees as determined by the
court.

(4) RIGHTS OF FEDERAL REGULATORS.—The
State shall serve prior written notice of any ac-
tion under paragraph (1) upon the Federal
Trade Commission or the appropriate Federal
regulator determined under subsection (b) and
provide the Commission or appropriate Federal
regulator with a copy of its complaint, except in
any case in which such prior notice is not fea-
sible, in which case the State shall serve such
notice immediately upon instituting such action.
The Federal Trade Commission or appropriate
Federal regulator shall have the right—
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(4) to intervene in the action;

(B) upon so intervening, to be heard on all
matters arising therein;

(C) to remove the action to the appropriate
United States district court; and

(D) to file petitions for appeal.

(5) CONSTRUCTION.—For purposes of bringing
any civil action under paragraph (1), nothing in
this Act shall be construed to prevent an attor-
ney general of a State from exercising the pow-
ers conferred on the attorney general by the
laws of that State to—

(A) conduct investigations;

(B) administer oaths or affirmations; or

(C) compel the attendance of witnesses or the
production of documentary and other evidence.

(6) VENUE; SERVICE OF PROCESS.—

(A) VENUE.—Any action brought under para-
graph (1) may be brought in the district court of
the United States that meets applicable require-
ments relating to venue under section 1391 of
title 28, United States Code.

(B) SERVICE OF PROCESS.—In an action
brought under paragraph (1), process may be
served in any district in which the defendant—

(i) is an inhabitant; or

(ii) maintains a physical place of business.

(7) LIMITATION ON STATE ACTION WHILE FED-
ERAL ACTION IS PENDING.—If the Commission or
other appropriate Federal agency wunder sub-
section (b) has instituted a civil action or an ad-
ministrative action for violation of this Act, no
State attorney general, or official or agency of
a State, may bring an action under this sub-
section during the pendency of that action
against any defendant named in the complaint
of the Commission or the other agency for any
violation of this Act alleged in the complaint.

(8) REQUISITE SCIENTER FOR CERTAIN CIVIL
ACTIONS.—Ezxcept as provided in subsections
(@)(2), (W)(L(B), (@)(4)(C), (b)(1), and (d) of sec-
tion 5, and paragraph (2) of this subsection, in
a civil action brought by a State attorney gen-
eral, or an official or agency of a State, to re-
cover monetary damages for a violation of this
Act, the court shall not grant the relief sought
unless the attorney general, official, or agency
establishes that the defendant acted with actual
knowledge, or knowledge fairly implied on the
basis of objective circumstances, of the act or
omission that constitutes the violation.

(9) ACTION BY PROVIDER OF INTERNET ACCESS
SERVICE.—

(1) ACTION AUTHORIZED.—A provider of Inter-
net access service adversely affected by a viola-
tion of section 5(a) or of section 5(b), or a pat-
tern or practice that violated paragraph (2), (3),
(4), or (5) of section 5(a), may bring a civil ac-
tion in any district court of the United States
with jurisdiction over the defendant—

(4) to enjoin further violation by the defend-
ant; or

(B) to recover damages in an amount equal to
the greater of—

(i) actual monetary loss incurred by the pro-
vider of Internet access service as a result of
such violation; or

(ii) the amount determined under paragraph
(3).

(2) SPECIAL DEFINITION OF ‘‘PROCURE”.—In
any action brought under paragraph (1), this
Act shall be applied as if the definition of the
term ‘“‘procure’’ in section 3(12) contained, after
“behalf”’ the words ‘“with actual knowledge, or
by consciously avoiding knowing, whether such
person is engaging, or will engage, in a pattern
or practice that violates this Act”’.

(3) STATUTORY DAMAGES.—

(A) IN GENERAL.—For purposes of paragraph
(1)(B)(ii), the amount determined under this
paragraph is the amount calculated by multi-
plying the number of violations (with each sepa-
rately addressed unlawful message that is trans-
mitted or attempted to be transmitted over the
facilities of the provider of Internet access serv-
ice, or that is transmitted or attempted to be
transmitted to an electronic mail address ob-
tained from the provider of Internet access serv-
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ice in violation of section 5(b)(1)(4)(i), treated
as a separate violation) by—

(i) up to $100, in the case of a violation of sec-
tion 5(a)(1); or

(ii) $25, in the case of any other violation of
section 5.

(B) LIMITATION.—For any violation of section
5 (other than section 5(a)(1)), the amount deter-
mined under subparagraph (A) may not exceed
$1,000,000.

(C) AGGRAVATED DAMAGES.—The court may
increase a damage award to an amount equal to
not more than three times the amount otherwise
available under this paragraph if—

(i) the court determines that the defendant
committed the violation willfully and know-
ingly; or

(ii) the defendant’s unlawful activity included
one or more of the aggravated violations set
forth in section 5(b).

(D) REDUCTION OF DAMAGES.—In assessing
damages under subparagraph (A), the court
may consider whether—

(i) the defendant has established and imple-
mented, with due care, commercially reasonable
practices and procedures to effectively prevent
such violations; or

(ii) the wviolation occurred despite commer-
cially reasonable efforts to maintain compliance
with such practices and procedures.

(4) ATTORNEY FEES.—In any action brought
pursuant to paragraph (1), the court may, in its
discretion, require an undertaking for the pay-
ment of the costs of such action, and assess rea-
sonable costs, including reasonable attorneys’
fees, against any party.

SEC. 8. EFFECT ON OTHER LAWS.

(a) FEDERAL LAW.—

(1) Nothing in this Act shall be construed to
impair the enforcement of section 223 or 231 of
the Communications Act of 1934 (47 U.S.C. 223
or 231, respectively), chapter 71 (relating to ob-
scenity) or 110 (relating to sexual exploitation of
children) of title 18, United States Code, or any
other Federal criminal statute.

(2) Nothing in this Act shall be construed to
affect in any way the Commission’s authority to
bring enforcement actions under FTC Act for
materially false or deceptive representations or
unfair practices in commercial electronic mail
messages.

(b) STATE LAW.—

(1) IN GENERAL.—This Act supersedes any
statute, regulation, or rule of a State or political
subdivision of a State that expressly regulates
the use of electronic mail to send commercial
messages, except to the extent that any such
statute, regulation, or rule prohibits falsity or
deception in any portion of a commercial elec-
tronic mail message or information attached
thereto.

(2) STATE LAW NOT SPECIFIC TO ELECTRONIC
MAIL—This Act shall not be construed to pre-
empt the applicability of—

(A) State laws that are not specific to elec-
tronic mail, including State trespass, contract,
or tort law; or

(B) other State laws to the extent that those
laws relate to acts of fraud or computer crime.

(c) NO EFFECT ON POLICIES OF PROVIDERS OF
INTERNET ACCESS SERVICE.—Nothing in this Act
shall be construed to have any effect on the
lawfulness or unlawfulness, under any other
provision of law, of the adoption, implementa-
tion, or enforcement by a provider of Internet
access service of a policy of declining to trans-
mit, route, relay, handle, or store certain types
of electronic mail messages.

SEC. 9. DO-NOT-E-MAIL REGISTRY.

(a) IN GENERAL.—Not later than 6 months
after the date of enactment of this Act, the Com-
mission shall transmit to the Senate Committee
on Commerce, Science, and Transportation and
the House of Representatives Committee on En-
ergy and Commerce a report that—

(1) sets forth a plan and timetable for estab-
lishing a nationwide marketing Do-Not-E-mail
registry;
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(2) includes an explanation of any practical,
technical, security, privacy, enforceability, or
other concerns that the Commission has regard-
ing such a registry; and

(3) includes an explanation of how the reg-
istry would be applied with respect to children
with e-mail accounts.

(b) AUTHORIZATION TO IMPLEMENT.—The
Commission may establish and implement the
plan, but not earlier than 9 months after the
date of enactment of this Act.

SEC. 10. STUDY OF EFFECTS OF COMMERCIAL
ELECTRONIC MAIL.

(a) IN GENERAL.—Not later than 24 months
after the date of the enactment of this Act, the
Commission, in consultation with the Depart-
ment of Justice and other appropriate agencies,
shall submit a report to the Congress that pro-
vides a detailed analysis of the effectiveness and
enforcement of the provisions of this Act and
the need (if any) for the Congress to modify
such provisions.

(b) REQUIRED ANALYSIS.—The Commission
shall include in the report required by sub-
section (a)—

(1) an analysis of the extent to which techno-
logical and marketplace developments, including
changes in the nature of the devices through
which consumers access their electronic mail
messages, may affect the practicality and effec-
tiveness of the provisions of this Act;

(2) analysis and recommendations concerning
how to address commercial electronic mail that
originates in or is transmitted through or to fa-
cilities or computers in other nations, including
initiatives or policy positions that the Federal
government could pursue through international
negotiations, fora, organizations, or institu-
tions; and

(3) analysis and recommendations concerning
options for protecting consumers, including chil-
dren, from the receipt and viewing of commer-
cial electronic mail that is obscene or porno-
graphic.

SEC. 11. IMPROVING ENFORCEMENT BY PRO-
VIDING REWARDS FOR INFORMA-
TION ABOUT VIOLATIONS; LABEL-
ING.

The Commission shall transmit to the Senate
Committee on Commerce, Science, and Transpor-
tation and the House of Representatives Com-
mittee on Energy and Commerce—

(1) a report, within 9 months after the date of
enactment of this Act, that sets forth a system
for rewarding those who supply information
about violations of this Act, including—

(A) procedures for the Commission to grant a
reward of not less than 20 percent of the total
civil penalty collected for a violation of this Act
to the first person that—

(i) identifies the person in violation of this
Act; and

(ii) supplies information that leads to the suc-
cessful collection of a civil penalty by the Com-
mission; and

(B) procedures to minimize the burden of sub-
mitting a complaint to the Commission con-
cerning violations of this Act, including proce-
dures to allow the electronic submission of com-
plaints to the Commission; and

(2) a report, within 18 months after the date
of enactment of this Act, that sets forth a plan
for requiring commercial electronic mail to be
identifiable from its subject line, by means of
compliance with Internet Engineering Task
Force Standards, the wuse of the characters
“ADV’’ in the subject line, or other comparable
identifier, or an explanation of any concerns
the Commission has that cause the Commission
to recommend against the plan.
SEC. 12. RESTRICTIONS ON

MISSIONS.

Section 227(b)(1) of the Communications Act of
1934 (47 U.S.C. 227(b)(1)) is amended, in the mat-
ter preceding subparagraph (4), by inserting ,
or any person outside the United States if the
recipient is within the United States’ after
“United States”.

OTHER TRANS-
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SEC. 13. REGULATIONS.

(a) IN GENERAL.—The Commission may issue
regulations to implement the provisions of this
Act (not including the amendments made by sec-
tions 4 and 12). Any such regulations shall be
issued in accordance with section 553 of title 5,
United States Code.

(b) LIMITATION.—Subsection (a) may mnot be
construed to authorize the Commission to estab-
lish a requirement pursuant to section 5(a)(5)(A)
to include any specific words, characters,
marks, or labels in a commercial electronic mail
message, or to include the identification re-
quired by section 5(a)(5)(A) in any particular
part of such a mail message (such as the subject
line or body).

SEC. 14. APPLICATION TO WIRELESS.

(a) EFFECT ON OTHER LAW.—Nothing in this
Act shall be interpreted to preclude or override
the applicability of section 227 of the Commu-
nications Act of 1934 (47 U.S.C. 227) or the rules
prescribed under section 3 of the Telemarketing
and Consumer Fraud and Abuse Prevention Act
(15 U.S.C. 6102). To the extent that a require-
ment of such Acts, or rules or regulations pro-
mulgated thereunder, is inconsistent with the
requirement of this Act, the requirement of such
other Acts, or rules or regulations promulgated
thereunder, shall take precedence.

(b) FCC RULEMAKING.—The Federal Commu-
nications Commission, in consultation with the
Federal Trade Commission, shall promulgate
rules within 270 days to protect consumers from
unwanted mobile service commercial messages.
The rules shall, to the extent consistent with
subsection (c)—

(1) provide subscribers to commercial mobile
services the ability to avoid receiving mobile
service commercial messages unless the sub-
scriber has provided express prior authorization,
except as provided in paragraph (3);

(2) allow recipients of mobile service commer-
cial messages to indicate electronically a desire
not to receive future mobile service commercial
messages from the initiator;

(3) take into consideration, in determining
whether to subject providers of commercial mo-
bile wireless services to paragraph (1), the rela-
tionship that exists between providers of such
services and their subscribers, but if the Com-
mission determines that such providers should
not be subject to paragraph (1), the rules shall
require such providers, in addition to complying
with the other provisions of this Act, to allow
subscribers to indicate a desire not to receive fu-
ture mobile service commercial messages at the
time of subscribing to such service, and in any
billing mechanism; and

(4) determine how initiators of mobile service
commercial messages may comply with the pro-
visions of this Act, considering the unique tech-
nical aspects, including the functional and
character limitations, of devices that receive
such messages.

(c) OTHER FACTORS CONSIDERED.—The Fed-
eral Communications Commission shall consider
the ability of an initiator of an electronic mail
message to reasonably determine that the elec-
tronic mail message is a mobile service commer-
cial message.

(d) MOBILE SERVICE COMMERCIAL MESSAGE
DEFINED.—In this section, the term ‘‘mobile
service commercial message’’ means a commer-
cial electronic mail message that contains text,
graphics, or images for visual display that is
transmitted directly to a wireless device that—

(1) is utiliced by a subscriber of commercial
mobile service (as such term is defined in section
332(d) of the Communications Act of 1934 (47
U.S.C. 332(d)) in connection with such service;
and

(2) is capable of accessing and displaying such
a message.

SEC. 15. SEPARABILITY.

If any provision of this Act or the application
thereof to any person or circumstance is held in-
valid, the remainder of this Act and the applica-
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tion of such provision to other persons or cir-
cumstances shall not be affected.
SEC. 16. EFFECTIVE DATE.

The provisions of this Act, other than section
9, shall take effect on January 1, 2004.

Mr. BURNS. Mr. President, I ask
unanimous consent that the Senate
concur in the House amendment with
the substitute amendment from Sen-
ator BURNS, the motion to reconsider
be laid upon the table, with no inter-
vening action or debate, and that any
statements relating to the bill be
printed in the RECORD.

The PRESIDING OFFICER (Mr.
DOMENICI). Without objection, it is so
ordered.

The amendment (No. 2219) was agreed
to.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)

Mr. BURNS. Mr. President, this is a
good day, not only for me personally
but many of us who serve in this Sen-
ate, especially my friend from Oregon
whom I see across the aisle.

It has been 4 years, working on this
legislation. This is the CAN-SPAM
bill—everybody is pretty familiar with
it—which we hope will stem the tide of
junk mail that is flooding our Nation’s
inboxes and our e-mail.

I specifically thank my colleague
Senator WYDEN from Oregon who is co-
author of this bill. He has been work-
ing tirelessly on this for years—as long
as I have. Thanks to the discussions
over the past few days, many already
strong proconsumer provisions in CAN-
SPAM have been enhanced. Those ne-
gotiations have been ongoing and, in
some cases, have been rather tense.
The bill the Senate considers today
contains substantial statutory dam-
ages for spammers and additional no-
tice requirements on commercial e-
mail.

The character of the Congress is not
always proactive; it is always reactive,
it seems. That is the nature of the po-
litical landscape in which we find our-
selves. We do not get too excited about
doing anything until the folks at home
get excited, or enough of them, that
they form a critical mass for us to take
action.

I congratulate Senator WYDEN. We
serve together on the Commerce Com-
mittee. We were approached about
doing something about the Internet
and what is coming down on our com-
puters and is found in our mailboxes on
the Internet. We saw, 4 years ago, that
this was going to become a problem. It
was not just the idea of the Senator
who stands before you now to do some-
thing about unwanted e-mail 4 years
ago. There were more Senators around
here who had the same vision, that as
this industry grows, a problem will
also grow with it. And that is what
happened.

The extent of bipartisan cooperation
on this issue is no surprise, given the
deluge of spam consumers face in their
inboxes every day. The costs to busi-
nesses and individuals is escalating and
wide ranging. Businesses lose money
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when employees take more and more
time to wade through their e-mail.
Servers all over the country have dif-
ficulty blocking spam, clearing their
machines so they can operate while
spammers work to find more and more
ways to circumvent the latest software
server or individual blocking systems.

In my State of Montana, spam is
really horrible, as it is in all rural
areas across the United States. We
have vast distances in Montana. Many
of my constituents are forced to pay
long distance charges on their time on
the Internet. It is not the only State
that has to do that. You will find that
in the majority of rural areas, in all
our States. Spam makes it nearly im-
possible for rural America to realize
the tremendous economic and edu-
cational benefits of the online era.

This bill empowers consumers and
grants additional enforcement to the
Federal Trade Commission to take ac-
tion against spammers. It also allows
the States’ attorneys general to do the
same. The bill requires the senders of
commercial e-mail to include a clear
opt-out mechanism to allow consumers
to be removed from the mass e-mail
lists. This opt-out must also be clearly
described in the e-mail itself, so users
of e-mail are not forced to sift through
pages and pages of legalese to deter-
mine where they can stop the un-
wanted mail. Senders of commercial e-
mail must also provide a valid physical
postal address, so they are not able to
hide their identities. Finally, e-mail
marketers must include a notice that
the e-mail is advertising.

Simply put, the CAN-SPAM bill fi-
nally gives consumers a measure of
control over their inboxes.

In cases where e-mail marketers
don’t comply with the CAN-SPAM bill,
the penalties are very severe. For this
part of the bill we have many people to
thank. Spammers are actually on the
hook for damages up to $250 per spam
e-mail with a cap of $2 million. That
gets my attention right there. This al-
ready high penalty can be tripled if
particularly unethical methods are
used, such as a computer hijacking to
send spam by taking control of com-
puters of legitimate users without
their knowledge, and for harvesting ad-
dresses from legitimate Web sites to
send spam. For criminal spammers who
try to hide their identities by using
false header information, damages are
not capped. In other words, they can go
as high, those damages can go as high
as the market would stand. It also in-
cludes enhanced enforcement authority
of the FCC to close possible loopholes
for spammers and to keep up with the
technological developments.

Let’s face it, technology moves at
the speed of light. Granting the Com-
mission the ability to keep pace with
new techniques of spammers is essen-
tial because it has become clear, in re-
cent years anyway, that these crimi-
nals are growing increasingly sophisti-
cated in their methods.

So the passage of this bill today will
help stem the tide of the toxic sea of



S15944

spam. Clearly, consumers have been de-
manding control over their e-mail
inboxes, and the passage of the CAN-
SPAM today will give those consumers
a Kkey victory in the battle against
criminal spammers.

Again, I thank my good friend with
whom I served on the Commerce Com-
mittee, Senator WYDEN of Oregon, who
has absolutely been a knight in shining
armor in negotiations and working this
through the Congress. Also on the floor
is Senator SCHUMER of New York. Sen-
ator SCHUMER has offered many posi-
tive provisions in this bill. We have had
a great time debating that. But none-
theless, his contribution is clearly in
this bill and we appreciate his work. Of
course, when I say it is a bipartisan ef-
fort, that is usually the way we get leg-
islation passed around here, legislation
that has any kind of future at all.

I thank them both. It gives me great
pleasure to yield the floor for my
friend from the great State of Oregon,
Senator WYDEN.

Mr. WYDEN. Mr. President, I will be
very brief. I know my colleague from
New York, Senator SCHUMER, has a
plane to catch.

Senator BURNS and I have worked for
more than 4 years on this legislation,
and it is particularly important that it
pass today. Every single day, the flood
of pornographic and sleazy spam grows.
With this legislation, Congress is be-
ginning to stem the tide. We under-
stand that this is going to be a difficult
battle because the kingpin spammers
are not technological simpletons. No
matter what law Congress passes, they
are going to be very aggressive about
trying to find evasive strategies to get
around that. But I am of the view that
with the passage of this legislation, if
our prosecutors, the Federal Trade
Commission, and the Attorney General
come down on the kingpin spammers
with hobnail boots, we can put in place
a strategy that can stem this tide.

Suffice it to say, the spammers are
going to go to great lengths to try to
get around this law. We know, for ex-
ample, that many of them are going to
try to move offshore. It is going to be
important to have international agree-
ments that will also bring together
U.S. authorities and international au-
thorities against those who would try
to get around this legislation.

It is important to remember what
Congress is doing now; that is, Con-
gress is saying spamming is an outlaw
business. It is an outlaw business that
is going to be treated as an area of pri-
orities for prosecutors and law enforce-
ment officials. That has not been the
case in the past. Essentially, when Sen-
ator BURNS and I pursued this problem
of spamming a number of years ago, a
lot of people asked: Why in the world
would a couple of U.S. Senators be
tackling this issue? They intimated
that it really wasn’t worthy of the Sen-
ate’s time. Spam has grown so extraor-
dinarily in the last few years, and now
people have been clammering about
why the Senate isn’t moving ahead
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with this legislation that they think is
important because spam is such an in-
trusion into their lives every single
day.

We have continued work to do. Sen-
ator SCHUMER will speak next. He has a
very important idea with respect to
trying to put in place a Do Not Spam
list. It is a promising one. I think all of
us would acknowledge there are some
details to be worked out with the Fed-
eral Trade Commission. Senator
CORZINE has done some very good work
in looking at some creative ideas for
the future. I intend to work closely
with him because he has been a leader
in the technology area. But I think we
ought to understand that this effort
today is the culmination of more than
4 years of hard work. It is not just
needed, it is overdue.

We are not going to pretend this leg-
islation is a silver bullet because we
know that no piece of legislation is.
But when this bill takes effect, the big-
time spammers who up to this point
faced no consequences, for all practical
purposes, will suddenly be at risk for
criminal prosecution, Federal Trade
Commission enforcement, and million-
dollar lawsuits by State attorneys gen-
eral and Internet service providers.

I believe a number of these key en-
forcement actions will be taken imme-
diately after this legislation is passed.
This will set in place the kind of deter-
rent that is going to allow us to say it
is a different day. The big-time
spammers will face consequences when
they flood our citizens and our families
with the trash and the pornography.
That is why this is an important step
forward.

He is going to speak next, but I com-
mend my colleague, the Senator from
New York, for his usual persistence. He
stayed at it by saying this was an im-
portant issue. We have wrestled with
this question with respect to the Do
Not Call list as well. I happen to think
that the Senator from New York is cer-
tainly talking about a principle we
need to address in the communications
area. I happen to think the first
amendment is special. People ought to
have the right to communicate. But
citizens also ought to have the right to
say: We have had enough. We don’t
want to have people flooded with this
kind of information. That is the prin-
ciple that is at stake here. I commend
the Senator from New York.

My partner, the chairman of the tele-
communications subcommittee, is not
in the Chamber. But I am proud to
serve with him. He has been an excep-
tionally gracious ally on this for many
years.

I am glad that this proconsumer
measure, a measure that I think makes
a beginning in efforts against big-time
spammers, is passing. It will be of
great benefit to consumers.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Thank you,
President.

Mr.

November 25, 2003

First, let me thank my colleague
from Oregon for his leadership on this
issue, for his persistence—done in a
slightly different way, the Oregon way,
not the New York way, but it is effec-
tive, if not more effective—and for his
understanding. There is no one in this
Chamber who both understands tech-
nology issues and yet has a political
grasp of politics and blends the two. I
thank him for his leadership.

I thank the Senator from Montana,
as well, who has worked long and hard
on this issue; and my good friend from
Arizona, the chairman of the Com-
merce Committee, also.

This is going to be a good Thanks-
giving for consumers. We are dealing
with spam today. The portability rules
for cell phones have been enacted. I
worked long and hard on those. Both
antispamming legislation and port-
ability rules are very important things
we have done for consumers. As tech-
nology changes, we need to adapt the
rules by which this technology can
work. The basic principles we have al-
ways have to be applied in new and dif-
ferent ways. That is what we are trying
to do today.

E-mail is one of the great inventions
of the 20th century. But, unfortu-
nately, if we did nothing, e-mail would
not be around within a few years and
no one could use it. What was an an-
noyance a few years ago has become a
major problem this year and could
really cripple e-mail a few years from
now. So this Congress has acted. We
acted in a thoughtful and careful way.

Is this bill going to solve everything?
No. But will it make a real difference?
You bet. Spammers: Be put on notice.
Within a few months you will be com-
mitting a criminal act if you do what
you are doing now.

With this bill, Congress is saying
that if you are a spammer, you can
wind up in the slammer. That is the
bottom line. The bottom line is that
there will be criminal penalties and
real prosecution. Will we go after every
spammer, somebody who makes a mis-
take here and there? No. But the stud-
ies show us—this is what gives all of us
such hope—that maybe 250 spammers
send out 90 percent of the e-mail. And
we are saying to those 250, no matter
where you are, or how you try to hide
your spam, we will find you. This bill
gives the FTC and the Justice Depart-
ment the tools to go after you.

That is why this bill is so important.
This is such a good day, not only for
those who use computers but for tech-
nology in general.

I became familiar with this issue
when I noticed my daughter on her
computer. My wife and I had always
said to one another: Isn’t it great that
instead of watching television, our kids
are always on the computer? Then we
saw what was popping up in their e-
mail—things we wouldn’t want to see,
let alone my 14-year-old daughter. As
we looked into it, we saw what was
happening. Spam is annoying, crippling
commerce, and pornographic. All of
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that has to end while we preserve the
essence of spam itself, which is ease of
communication.

There is no single solution. That is
why this bill is correct in taking the
eclectic approach. I wanted to put a
few more provisions in. I have talked
to my friends from Montana and Or-
egon. We are going to monitor this. If
new things are needed, we will add
them. But there are many different
ways we can go after spammers after
this legislation is signed by the Presi-
dent.

The part for which I fought fiercely
is the No Spam Registry. It will pro-
vide prosecutors with the best tools to
create the case. They won’t have to
prove intent. They won’t have to prove
anything other than as they do with
the No Call Registry. Day after day,
spammers have relentlessly sent hun-
dreds and thousands of spam e-mails to
people who have explicitly said they do
not want spam.

I believe that it will work. I know
that the FTC has some doubts. Al-
though, fortunately, they now say it is
technically feasible, and they are not
worried about the list being stolen,
they are worried about the evidence.

My answer to the FTC: Try it. We do
not have anything better. It is not
going to solve everything, but it is the
best tool we have.

When they come back to us in 6
months with their proposal, which they
must do under this legislation, I have
been assured by both Chairman MCCAIN
and Ranking Member HOLLINGS, as well
as Senators WYDEN and BURNS, that we
will make sure they implement it. We
will either do it statutorily or by pres-
sure from the appropriators and others.

So the FTC may disagree with the
vast majority of Americans and the
unanimity of the Congress—I guess
unanimous in the Senate, not quite in
the House—but we are going to make
this No Spam Registry a reality within
a year.

So the bottom line is simple: For the
first time there is some light at the
end of the tunnel in the fight against
spam. This legislation—not a pan-
acea—will greatly reduce the burden of
spam, the difficulty of spam, and the
pornographic aspects of spam.

So again, I thank all of my col-
leagues in the Senate in letting this
legislation go through. Again, it is a
happy Thanksgiving to computer users
everywhere.

I thank my colleagues from Montana
and Oregon for their leadership. I
thank Senators McCAIN and HOLLINGS,
as chairman and ranking member of
the committee, for their support.

When the industry groups tried to rip
the registry out of the legislation,
these folks stood firm, the Senate
stood firm, and that is why we have it
in here today.

With that, Mr. President, let me just
conclude by wishing you, my col-
leagues from Maine and Oregon, and all
of my colleagues, and all those who
work here, a very happy Thanksgiving.
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For me, God has given me much to be
thankful for, and I will dwell on that
over the next few days. I hope everyone
here feels the same way about their
fortune and good fortune.

With that, I yield the floor.

ANTI-SPAN LEGISLATION

Mr. BURNS. Mr. President, I would
like to engage the gentleman from Or-
egon, Mr. WYDEN, in a colloquy regard-
ing some details of the anti-spam legis-
lation approved by the Senate. We have
worked tirelessly on S. 877, and it is
important to ensure that spammers
cannot get around the definitions of
electronic mail address and electronic
mail message that will be regulated
under this law. The definitions in the
bill require electronic mail addresses
to contain a domain part. This require-
ment is important to make sure we
only capture e-mail and do not regu-
late other communications platforms,
such as Instant Messaging. However, 1
want to be clear that the intent of Con-
gress is to capture e-mail messages as
that term is commonly understood.
This includes e-mail messages sent
within the same domain that may not
actually display the domain part of the
e-mail address.

Mr. WYDEN. I thank the gentleman
from Montana for raising this impor-
tant issue. Yes, the intent of S. 877 is
to capture all e-mail messages as that
term is commonly understood. This in-
cludes e-mail messages where the do-
main part of the address may not be
displayed. That is why the bill’s defini-
tion of e-mail address, in referring to
the domain part, contains the phrase
“whether or not displayed.”” We cer-
tainly do not want to create any loop-
holes that spammers could potentially
exploit and I appreciate the oppor-
tunity to clarify this point.

Mr. BURNS. I would like to flag one
other aspect of the bill. Under section
6, the FTC can bring enforcement ac-
tions against merchants whose prod-
ucts are promoted in spam e-mails,
even if the merchant is not the
spammer. Isn’t that correct?

Mr. WYDEN. I agree with the Sen-
ator.

Mr. BURNS. But isn’t it also true
that section 5 can be used against mer-
chants whose products are promoted in
spam e-mails? Can’t the FTC, State
A.G.s, and Internet Service Providers
bring actions under section 5 against
parties who aren’t themselves
spamming, but rather hire spammers
to promote their products or services?

Mr. WYDEN. Absolutely. The bill’s
definition of ‘‘initiate’” makes that
clear, because it applies not only to the
spammer that originates the actual e-
mail, but also to a party who has hired
or otherwise induced the spammer to
send the e-mail on its behalf. If the e-
mail message violates the bill, both
parties would be on the hook under sec-
tion 5, and enforcement would be pos-
sible against both or either parties.

Mr. BURNS. That confirms my un-
derstanding. So what is different about
section 6, as I understand it, is that
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section 6 does not require any showing
that the merchant actually hired or in-
duced the spammer to send the spam.
In other words, if the spammer is hard
to find and his contractual relationship
with the merchant has been obscured
by under-the-table dealings, the FTC
doesn’t have to spend time and effort
trying to prove the relationship.

Mr. WYDEN. I share the Senator’s
understanding of how section 6 differs
from the provisions of section 5. I
would only add that the drafters con-
sidered which parties should have the
discretion to enforce the bill in the
manner set forth in section 6, and de-
cided that section 6 should be enforced
by the FTC only.

Mr. BURNS. I thank my colleague
from Oregon.

Mr. LEAHY. Mr. President, I am
pleased that the Senate is passing leg-
islation to help staunch the torrent of
unwanted commercial e-mail, com-
monly known as spam. During the past
year, I worked closely with Senator
HATCH and other members of the Judi-
ciary Committee to craft criminal pen-
alties for a variety of spammer tactics.
Those penalties, which we introduced
in June as part of the Criminal Spam
Act, S. 1293, are included in the broader
anti-spam legislation that we pass
today. The bill will now go back to the
House of Representatives for final ap-
proval, and then to the President for
signing.

Spam is much more than a techno-
logical nuisance. In the past few years,
it has become a serious and growing
problem that threatens to undermine
the vast potential of the Internet.

Businesses and individuals currently
wade through tremendous amounts of
spam in order to access e-mail that is
of relevance to them—and this is after
Internet Service Providers, businesses,
and individuals have spent time and in
some cases enormous amounts of
money blocking a large percentage of
spam from reaching its intended recipi-
ents.

In my home State of Vermont, one
legislator recently found that two-
thirds of the 96 e-mails in his inbox
were spam. And this occurred after the
legislature had installed new spam-
blocking software on its computer sys-
tem that seemed to be catching 80 per-
cent of the spam. The assistant attor-
ney general in Vermont was forced to
suggest to computer users the fol-
lowing means to avoid these unsolic-
ited commercial e-mails: “‘It’s very bad
to reply, even to say don’t send any-
more. It tells the spammer they have a
live address ... The best thing you
can do is just keep deleting them. If it
gets really bad, you may have to
change your address.” This experience
is echoed nationwide.

E-mail users are having the online
equivalent of the experience of the
woman in the Monty Python skit, who
seeks to order a Spam-free breakfast at
a restaurant. Try as she might, she
cannot get the waitress to bring her
the meal she desires. Every dish in the
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restaurant comes with Spam; it is just
a matter of how much. There is ‘‘egg,
bacon and Spam’’; ‘‘egg, bacon, sausage
and Spam’’; ‘““‘Spam, bacon, sausage and
Spam”; ‘“‘Spam, egg, Spam, Spam,
bacon and Spam’; ‘‘Spam, sausage,
Spam, Spam, Spam, bacon, Spam, to-
mato and Spam”; and so on. Exas-
perated, the woman finally cries out:
“I don’t like Spam! . . . I don’t want
ANY Spam!”’

Individuals and businesses are under-
standably reacting similarly to elec-
tronic spam. A Harris poll taken late
last year found that 80 percent of re-
spondents view spam as ‘‘very annoy-
ing,” and fully 74 percent of respond-
ents favor making mass spamming ille-
gal. Earlier this month, more than
three out of four people surveyed by
Yahoo! Mail said it was ‘‘less aggra-
vating to clean a toilet’ than to sort
through spam. Americans are fed up.

Some 30 States now have anti-spam
laws, but the globe-hopping nature of
e-mail makes these laws difficult to en-
force. Technology will undoubtedly
play a key role in fighting spam, but a
technological solution to the problem
is not likely in the foreseeable future.
ISPs block billions of unwanted e-
mails each day, but spammers are win-
ning the battle.

Millions of unwanted, unsolicited
commercial e-mails are received by
American businesses and individuals
each day, despite their own, additional
filtering efforts. Ferris Research has
estimated that spam costs U.S. firms
$8.9 billion annually in lost worker pro-
ductivity, consumption of bandwidth,
and the use of technical support to con-
figure and run spam filters and provide
helpdesk support for spam recipients.

The costs of spam are significant to
individuals as well, including time
spent identifying and deleting spam,
inadvertently opening spam, installing
and maintaining anti-spam filters,
tracking down legitimate messages
mistakenly deleted by spam filters,
and paying for the ISP’s blocking ef-
forts.

And there are other prominent and
equally important costs of spam. It
may introduce viruses, worms, and
“Trojan horse’ programs—that is, pro-
grams that unsuspecting users
download onto their computers that
are designed to take control of those
computers—into personal and business
computer systems, including those
that support our national infrastruc-
ture.

Spammers are constantly in need of
new machines through which to route
their garbage e-mail, and a virus
makes a perfect delivery mechanism
for the engine they use for their mass
mailings. Some analysts said the
SoBigF virus may have been created
with a more malicious intent than
most viruses, and may even be linked
to spam e-mail schemes that could be a
source of cash for those involved in the
scheme.

The interconnection between com-
puter viruses and spam is readily ap-
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parent: Both flood the Internet in an
attempt to force a message on people
who would not otherwise choose to re-
ceive it. Criminal laws I wrote prohib-
iting the former have been invoked and
enforced from the time they were
passed. It is the latter dilemma we
must now confront.

Spam is also fertile ground for decep-
tive trade practices. The FTC has esti-
mated that 90 percent of the spam in-
volving investment and business oppor-
tunities, and nearly half of the spam
advertising health products and serv-
ices, and travel and leisure, contains
false or misleading information.

This rampant deception has the po-
tential to undermine Americans’ trust
of valid information on the Internet.
Indeed, it has already caused some
Americans to refrain from using the
Internet to the extent they otherwise
would. For example, some have chosen
not to participate in public discussion
forums, and are hesitant to provide
their addresses in legitimate business
transactions, for fear that their e-mail
addresses will be harvested for junk e-
mail lists. And they are right to be
concerned. The FTC found spam arriv-
ing at its computer system just 9 min-
utes after posting an e-mail address in
an online chat room.

I have often said that Congress must
exercise great caution when regulating
in cyberspace. Any legislative solution
to spam must tread carefully to ensure
that we do not impede or stifle the free
flow of information on the Internet.
The United States is the birthplace of
the Internet, and the whole world
watches whenever we decide to regu-
late it. Whenever we choose to inter-
vene in the Internet with Government
action, we must act carefully, pru-
dently, and knowledgeably, keeping in
mind the implications of what we do
and how we do it. And we must not for-
get that spam, like more traditional
forms of commercial speech, is pro-
tected by the first amendment.

At the same time, we must not allow
spam to result in the ‘‘virtual death”
of the Internet, as one Vermont news-
paper put it.

The Internet is a valuable asset to
our Nation, to our economy, and to the
lives of Americans, and we should act
prudently to secure its continued via-
bility and vitality.

On June 19 of this year, Senator
HATCH and I introduced S. 1293, the
Criminal Spam Act, together with sev-
eral of our colleagues on the Judiciary
Committee. On September 25, the Com-
mittee unanimously voted to report S.
1293 to the floor. On October 22, the
Senate unanimously adopted the crimi-
nal provisions of the bill as an amend-
ment to S. 877, the CAN SPAM Act.
Today, the Senate is passing these
same criminal provisions as section 4
of a modified version of S. 877, as
passed by the House last week.

The Hatch-Leahy criminal provisions
prohibit five principal techniques that
spammers use to evade filtering soft-
ware and hide their trails.
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First, our legislation prohibits hack-
ing into another person’s computer
system and sending bulk spam from or
through that system. This criminalizes
the common spammer technique of ob-
taining access to other people’s e-mail
accounts on an ISP’s e-mail network,
whether by password theft or by insert-
ing a Trojan horse to send bulk spam.

Second, our legislation prohibits
using a computer system that the
owner makes available for other pur-
poses as a conduit for bulk spam, with
the intent of deceiving recipients as to
the spam’s origins. This prohibition
criminalizes another common spammer
technique—the abuse of third parties’
‘“‘open’’ servers, such as e-mail servers
that have the capability to relay mail,
or Web proxy servers that have the
ability to generate ‘‘form’’ mail.

Spammers commandeer these servers
to send bulk commercial e-mail with-
out the server owner’s knowledge, ei-
ther by ‘‘relaying” their e-mail
through an ‘‘open’ e-mail server, or by
abusing an ‘‘open’” Web proxy server’s
capability to generate form e-mails as
a means to originate spam, thereby ex-
ceeding the owner’s authorization for
use of that e-mail or Web server. In
some instances the hijacked servers are
even completely shut down as a result
of tens of thousands of undeliverable
messages generated from the
spammer’s e-mail list.

The legislation’s third prohibition
targets another way that outlaw
spammers evade ISP filters: Falsifying
the ‘“‘header information’ that accom-
panies every e-mail, and sending bulk
spam containing that fake header in-
formation. More specifically, the legis-
lation prohibits forging information re-
garding the origin of the e-mail mes-
sage, and the route through which the
message attempted to penetrate the
ISP filters.

At the suggestion of the Department
of Justice, this third offense has been
amended since the Senate last consid-
ered it to require a showing of materi-
ality. This means the Government
must prove that the header informa-
tion was altered or concealed in a man-
ner that would impair the ability of a
recipient of the message, an Internet
access service processing the message
on behalf of a recipient, a person alleg-
ing a violation of this title, or a law
enforcement agency, to identify, lo-
cate, or respond to the person who ini-
tiated the e-mail or to investigate the
alleged violation.

Fourth, the Hatch-Leahy legislation
prohibits registering for multiple e-
mail accounts or Internet domain
names using false identities, and send-
ing bulk e-mail from those accounts or
domains. This provision targets decep-
tive ‘‘account churning,” a common
outlaw spammer technique that works
as follows. The spammer registers—
usually by means of an automatic com-
puter program—for large numbers of e-
mail accounts or domain names, using
false registration information, then
sends bulk spam from one account or
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domain after another. This technique
stays ahead of ISP filters by hiding the
source, size, and scope of the sender’s
mailings, and prevents the e-mail ac-
count provider or domain name reg-
istrar from identifying the registrant
as a spammer and denying his registra-
tion request. Falsifying registration in-
formation for domain names also vio-
lates a basic contractual requirement
for domain name registration falsifica-
tion. As with the last offense, this of-
fense now requires that the registra-
tion information be falsified ‘‘materi-
ally.”

Fifth and finally, our legislation ad-
dresses a major hacker spammer tech-
nique for hiding identity that is a com-
mon and pernicious alternative to do-
main name registration—hijacking un-
used expanses of Internet address space
and using them as launch pads for junk
e-mail. Hijacking Internet Protocol—
IP—addresses is not difficult:
Spammers simply falsely assert that
they have the right to use a block of IP
addresses, and obtain an Internet con-
nection for those addresses. Hiding be-
hind those addresses, they can then
send vast amounts of spam that is ex-
tremely difficult to trace.

Penalties for violations of these new
criminal prohibitions are tough but
measured. Recidivists and those who
send spam in furtherance of another
felony may be imprisoned for up to 5
years. Large-volume spammers, those
who hack into another person’s com-
puter system to send bulk spam, and
spam ‘‘kingpins’’ who use others to op-
erate their spamming operations may
be imprisoned for up to 3 years. Other
offenders may be fined and imprisoned
for no more than one year. Convicted
offenders are also subject to forfeiture
of proceeds and instrumentalities of
the offense.

In addition to these penalties, the
Hatch-Leahy legislation directs the
Sentencing Commission to consider
providing sentencing enhancements for
those convicted of the new criminal
provisions who obtained e-mail ad-
dresses through improper means, such
as harvesting, and those who Kknow-
ingly sent spam containing or adver-
tising a falsely registered Internet do-
main name. We have also worked with
Senator NELSON on language directing
the Sentencing Commission to consider
enhancements for those who commit
other crimes that are facilitated by the
sending of spam.

I should note that the Criminal Spam
Act, from which these provisions are
taken, enjoys broad support from ISPs,
direct marketers, consumer groups,
and civil liberties groups alike. Again,
the purpose of these criminal provi-
sions is to deter the most pernicious
and unscrupulous types of spammers—
those who use trickery and deception
to induce others to relay and view
their messages. Ridding America’s
inboxes of deceptively delivered spam
will help clear electronic channels for
Internet users from coast-to-coast. But
it is not a cure-all for the spam pan-
demic.
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The fundamental problem inherent to
spam—its sheer volume—may well per-
sist even in the absence of fraudulent
routing information and false identi-
ties. In a recent survey, 82 percent of
respondents considered unsolicited
bulk e-mail, even from legitimate busi-
nesses, to be unwelcome spam. Given
this public opinion, and in light of the
fact that spam is, in essence, cost-
shifted advertising, we need to take a
more comprehensive approach to our
fight against spam.

While I am generally supportive of
the CAN SPAM Act, it does raise some
concerns. For one thing, it may not be
tough enough to do the job.

The bill takes an ‘‘opt out’” approach
to spam—that is, it requires all com-
mercial e-mail to include an ‘‘opt out”
mechanism, by which e-mail recipients
may opt out of receiving further un-
wanted spam. My concern is that this
approach authorizes spammers to send
at least one piece of spam to each e-
mail address in their database, while
placing the burden on e-mail recipients
to respond. People who receive dozens,
even hundreds, of unwanted e-mails
each day may have little time or en-
ergy for anything other than opting-
out from unwanted spam. Meantime,
CAN SPAM will sweep away dozens of
State anti-spam laws, including some
that were substantially more restric-
tive.

I am also troubled by the two label-
ing requirement in the CAN SPAM Act.
The first makes it unlawful to send an
unsolicited commercial e-mail message
unless it provides, among other things,
“‘clear and conspicuous identification
that the message is an advertisement
or solicitation,” and ‘‘a valid physical
postal address of the sender.”” The sec-
ond—added as a floor amendment dur-
ing Senate consideration of the bill in
October—requires ‘‘warning labels’ on
any commercial e-mail that includes
‘“‘sexually oriented material.”

While we all want to curb spam and
protect our children from inappro-
priate material, there are important
first amendment concerns to regu-
lating commercial e-mail in ways that
require specific labels on protected
speech. Such requirements inhibit both
the speaker’s right to express and the
listener’s right to access constitu-
tionally protected material.

In addition, the bill’s definition of
‘“‘sexually oriented material” as any
material that ‘‘depicts’ sexually ex-
plicit conduct seems overly broad. Ac-
cording to Webster’s dictionary, ‘‘de-
pict” may mean either to represent by
a picture or to describe in words. It is
my hope that the FTC, which has some
rulemaking authority with respect to
this labeling requirement, will clarify
that it applies to ‘‘visual” depictions
only.

The CAN SPAM Act may not be per-
fect, but it is a serious effort to address
a difficult and urgent problem. I sup-
port its passage today, and commend
the bipartisanship that was needed to
get this done.
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Mr. BURNS. Mr. President, I rise
today to support the final passage of
the CAN-SPAM bill, which will help to
stem the tide of junk e-mail that is
flooding the Nation’s inboxes. I want to
specifically thank my colleague Sen-
ator WYDEN, the coauthor of the bill,
who has been working tirelessly on this
issue for years. Thanks to discussions
over the past few days, many of the al-
ready-strong proconsumer provisions
in CAN-SPAM have been enhanced.
The bill the Senate considers today
contains substantial statutory dam-
ages for spammers and additional no-
tice requirements on commercial e-
mail.

The extent of bipartisan cooperation
on this issue is no surprise given the
deluge of spam consumers face in their
inboxes everyday. The costs to busi-
nesses and individuals are escalating
and wide ranging. Businesses lose
money when employees take more and
more time to wade through their e-
mails. Servers all over the country
have difficulty blocking spam, all
while spammers work to find more and
more ways to circumvent the latest
software, server, or individual blocking
systems.

Spam is particularly harmful to rural
areas. Because of the vast distances in
Montana, many of my constituents are
forced to pay long distance charges for
their time on the Internet. Spam
makes it nearly impossible for those in
rural America to realize the tremen-
dous economic and educational bene-
fits of the online era.

The CAN-SPAM bill empowers con-
sumers and grants additional enforce-
ment authority to the Federal Trade
Commission to take action against
spammers. The bill requires the send-
ers of commercial e-mail to include a
clear ‘‘opt-out’” mechanism to allow
consumers to be removed from mass e-
mail lists. This ‘‘opt-out’ must also be
clearly described in the e-mail itself, so
that users of e-mail are not forced to
sift through pages of legalese to deter-
mine where they can stop unwanted e-
mail.

The senders of commercial e-mail
must also provide a valid physical post-
al address so that they are not able to
hide their identities. Finally, e-mail
marketers must include notice that the
e-mail is an advertisement. Simply
put, the CAN-SPAM bill finally gives
consumers a measure of control over
their inboxes.

In cases where e-mail marketers
don’t comply with the CAN-SPAM bill,
the penalties are severe. Spammers are
on the hook for damages up to $250 per
spam e-mail with a cap of $2 million.
This already high penalty can be tri-
pled if particularly unethical methods
are used, such as ‘‘computer hijacking”’
to send spam by taking control of the
computers of legitimate users without
their knowledge or for harvesting ad-
dresses from legitimate Web sites to
send spam. For criminal spammers who
try to hide their identities by using
false header information, damages are
not capped.
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The CAN-SPAM bill also includes en-
hanced enforcement authority for the
FTC to close possible loopholes for
spammers and to keep up with techno-
logical developments. Granting the
Commission the ability to keep pace
with the new techniques of spammers
is essential because it has become clear
in recent years that these criminals
are growing increasingly sophisticated
in their methods.

The passage of CAN-SPAM today will
help to stem the tide of the toxic sea of
spam. Clearly, consumers have been de-
manding control over their e-mail
inboxes and the passage of CAN-SPAM
today will give consumers a key vic-
tory in the battle against criminal
spammers.

The PRESIDING OFFICER (Mr. COR-
NYN). The Senator from Maine.

Ms. COLLINS. Mr. President, let me
first return the Thanksgiving greetings
of my colleagues. I hope that they, too,
are able to have a happy holiday with
their families and friends.

————
INVESTIGATION INTO THE LACK
OF COORDINATION BETWEEN

FEDERAL AGENCIES

Ms. COLLINS. Mr. President, last
week NBC News aired a report indi-
cating that suspected terrorists had
been granted American citizenship or
permanent residency at the same time
they were under investigation by the
FBI for their involvement in terrorism.
This well-researched piece reached the
warranted and troubling conclusion
that this occurred despite advance
knowledge within the Department of
Justice.

The NBC report revealed an alarming
and dangerous lack of coordination be-
tween Federal agencies. The NBC piece
parallels credible allegations that first
came to my attention in January.

As the chairman of the Committee on
Governmental Affairs, to followup on
these allegations, I have made repeated
requests of the Department of Justice
for information that would allow my
committee to assess this potentially
serious threat to our national security.

We have a saying up in Maine: You
can’t get there from here. You may
have heard it, Mr. President. But when
it comes to travel in my home State, it
is not really true. The roads may be
winding, and the route may not be all
that direct, but with persistence and
patience, you can always get where you
need to go.

However, when it comes to dealing
with the Department of Justice on this
very serious matter, it seems that you
cannot get anywhere. I have been per-
sistent, but my patience has pretty
much run out.

The allegations that I received in
January were these: In the course of
investigating foreign-born individuals
for terrorism-related offenses, the FBI
learned that some of these individuals
were in the process of applying for nat-
uralization or permanent residency.

FBI agents requested permission to
share that critical important informa-
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tion with the INS. Their FBI super-
visors, however, refused those requests.
This information has been confirmed
by NBC News’s chief investigative re-
porter, Lisa Myers, in her thoroughly
researched piece that aired last week.

My requests to the Department of
Justice for information that would de-
fine the size of this alleged hole in na-
tional security and of this possible gap
in interagency cooperation have been
refused repeatedly.

I have modified my requests in order
to accommodate the specific objections
raised by the Department. My modified
requests have also been refused due to
new objections or, in some cases, old
ones simply rephrased.

Here is a brief travelogue of my 10-
month journey in the bureaucracy of
the Department of Justice: On January
21, shortly after these allegations came
to my attention, I wrote to the FBI Di-
rector, Robert Mueller, and asked that
he provide the committee with the
names, dates of birth, INS registration
numbers, and start dates of investiga-
tions of all persons who have been the
subjects of terrorism investigations
from September 10, 1991, through Sep-
tember 10, 2001, in the 15 largest FBI
field offices. I asked to have this infor-
mation delivered to my office by Feb-
ruary 4.

Well, I received no response at all
until February 28, when I received a
reply from the Department categori-
cally denying my request. The primary
reason cited was that the Department
had a longstanding policy of not pro-
viding Congress with information
about people who have been inves-
tigated but not prosecuted.

Among the other supporting reasons
were the separation of powers and—I
am not making this up, Mr. Presi-
dent—a concern that providing Con-
gress with information that could help
it understand and remedy a situation
so potentially damaging to our Na-
tion’s security could, and I quote,
“gravely damage the nation’s secu-
rity.”

The Department did offer, at that
point, to work with me to see if there
was an alternative. I eagerly took the
Department up on that offer, and I
wanted to try to accommodate what-
ever legitimate concerns the Depart-
ment might have.

Thus, my staff talked repeatedly
with the Department during the next
few months to craft a mutually agree-
able alternative approach.

On May 21, I submitted another much
narrower request proposing that the
Department of Justice would conduct
its own review, a review I would think
that the Department would be very
eager to conduct once this threat was
brought to the Department’s own at-
tention. Moreover, the length of the re-
view would be reduced from a decade to
5 years, and the scope would be reduced
from 15 field offices to just 5.

Now, by this time, of course, the INS
had been moved from the Department
of Justice to the new Department of
Homeland Security.
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It had been renamed as the Bureau of
Citizenship and Immigration Services.
I suggested the FBI provide the results
of its internal review to the BCIS so it
could determine who had been granted
citizenship or permanent residency
while they were being investigated for
terrorism. Again, I would think the De-
partment would be very concerned
about the serious breakdown and lapse
in communication and would be eager
to review its own files to quickly un-
cover the names of individuals who
might have become citizens or perma-
nent residents while they were under
investigation for terrorism-related ac-
tivities.

After months of negotiations be-
tween my staff and the Department’s
staff, I believed I had finally come up
with a solution that addressed all of
the Department’s concerns.

On July 3—Kkeep in mind how much
more time has yet elapsed—I received a
reply. Much to my astonishment, the
answer once again was no.

Two new concerns were raised: First,
when the FBI and the INS were part of
the same overall Department of Jus-
tice, they could share information for
this purpose legally; although, as we
well know, they didn’t. Now that they
are in two different departments, the
Justice Department claims the Privacy
Act prevents the sharing of this crit-
ical information.

The second reason advanced was the
FBI simply did not have the time or re-
sources to review its own files. Again,
keep in mind how important it is for
the Department to know how many
people were in this situation where
they were under investigation for ter-
rorism and yet received either Amer-
ican citizenship or permanent resi-
dency. I would think the FBI, on its
own volition, would be eager to re-
trieve that information.

At this point some of my Senate col-
leagues may be asking themselves a
few questions, if they have had some
experience with congressional over-
sight. First, hasn’t the Justice Depart-
ment many times in the past provided
Congress with information such as
interview summaries and documentary
evidence related to individuals who
have been investigated but not pros-
ecuted? Second, does this refute the
Justice Department’s argument about
a supposedly sacrosanct longstanding
policy? Would such a policy, if it ex-
isted and were adhered to as strictly as
the Justice Department now asserts,
exempt the Justice Department from
effective congressional oversight? The
answer to these questions is obvious.

Although the Justice Department
would not review its own files to dis-
cover the extent of this problem and to
document whether terrorists had been
granted citizenship or permanent resi-
dency, its officials have indicated in
writing to me that this likely occurred.

Let me expand on that point. The
Justice Department is not refuting the
basic premise. In a July 3 letter I re-
ceived from the Department, from
which I want to quote, it says:
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We appreciate the Committee’s interest in
the question of whether individuals were
naturalized or received permanent residence
status while they were subjects of foreign
counterintelligence investigations and, in
fact, we have indicated in conversations with
Committee staff our belief that this likely
occurred prior to September 11, 2001. We do
not have data to support this view, but based
upon our knowledge of how Bureau and then-
Immigration and Naturalization Services
systems interfaced, we do not dispute the
premise.

This is serious. In other words, sus-
pected terrorists most likely received
citizenship or permanent residency in
the country they swore to destroy be-
cause the FBI and the INS did not talk
to each other. This is extraordinary.

During my negotiations with the De-
partment of Justice, I had suggested
the Privacy Act concern the Depart-
ment raised could be dealt with if the
FBI passed the sealed findings of their
review through my committee which
then could, in turn, pass the findings
along to the BCIS. That wouldn’t work,
Justice said, because it would violate—
you got it—their longstanding policy
against providing information to Con-
gress about investigations that did not
result in prosecution.

If you think we have been driving
around in circles, you are right. The
Justice Department refuses to provide
my oversight committee with informa-
tion because of a ‘‘longstanding pol-
icy.” We suggest a way around that
longstanding policy, and the Depart-
ment cites the Privacy Act. We suggest
a way to avoid the Privacy Act con-
cerns, and we find ourselves back to
the longstanding policy.

This is simply unacceptable. We
know some terrorists and supporters of
terrorism seek out the protective guise
of American citizenship. We know a
lack of coordination between the rel-
evant agencies allowed this unaccept-
able situation to occur. What we don’t
know is how many times it has hap-
pened, how broad this problem is, how
many people are involved and, most
important of all, what has been done to
stop it, to close that communications
gap.

The Committee on Governmental Af-
fairs will pursue this matter by con-
tinuing its investigation. I have again
written to the FBI Director to request
the records needed by the committee. I
have now focused my request on those
individuals who were named in the
NBC report. It is not a burdensome re-
quest. It is not an onerous request. It is
a request that is very specific, time
limited, and narrow in scope. There is
no reason for the Department of Jus-
tice not to promptly turn over these
documents to the committee.

I want to acknowledge those coura-
geous FBI agents who wanted to do the
right thing, tried to do the sensible
thing, who said: Let’s share this crit-
ical information, when they discovered
suspected terrorists were trying to be-
come American citizens or permanent
residents. It is deeply disturbing that
in some cases their supervisors did not
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listen to them. It is deeply disturbing
that bureaucracy trumped national se-
curity and common sense.

I invite those agents to step forward
again to make their concerns known by
contacting my committee. We will lis-
ten, and we will act.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
SENATE PAGES

Mr. DASCHLE. Mr. President, the
other day the distinguished majority
leader came to the floor to call atten-
tion to the special contribution made
by a number of our pages who volun-
teered to stay beyond the time that
was originally scheduled for their expe-
rience in the Senate. I wanted to join
with him in expressing our heartfelt
gratitude to each of those pages, not
only those pages who stayed as volun-
teers but to those pages who have been
with us this past session.

Pages play a very important role in
the Senate. They are not only spec-
tators to the democratic experiment,
but they are real participants. Each of
them becomes all the more adept at all
of their responsibilities as the session
unfolds and they become students of
Government in a unique and special
way.

I have always been an admirer of our
pages because of the great job they do
and the little attention they get. I
hope they leave with an appreciation of
Government.

When we have graduation for our
pages, I oftentimes urge them to con-
sider this the first installment of their
public experience. I urge them to con-
sider coming back, not only as mem-
bers of the staff, but hopefully one day
as elected Members themselves. I am
absolutely confident at some point
some will.

I will never forget Senator David
Pryor, MARK PRYOR’s father, telling
the story that when he was a page he
left a penny in the Capitol and prom-
ised himself he would come back and
pick up that penny as an elected offi-
cial. He did. I think it was a testament
to the dreams, aspirations, and re-
markable persistence that oftentimes
our pages have.

As I noted, there are a number of
pages who not only served the time
that was expected of them but stayed
on afterward to accommodate the elon-
gated Senate schedule. Many others of-
fered to stay, but because they had
schedules that were in conflict were
not able to. There are seven pages who
stayed on until the last couple of days
and in a couple of cases all the way up
until today. Margaret Leddy, Melissa
Meyer, Krista Warner, Yael Bortnick,
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Emily Holmgren, Farrell Oxley, and
Sarah Smith all went above and be-
yond the call of duty. They all have
served the Senate in their capacity as
pages superbly. I did not want this day
or this session to end without publicly
acknowledging their remarkable con-
tribution, the quality with which they
did their work and the gratitude we
have for the job they did.

Yesterday was Melissa Meyer’s birth-
day. I wish her a happy birthday be-
sides, but to each of our pages—those
who may still be here and those who
have gone, those who served—again let
me express on behalf of the entire Sen-
ate our heartfelt thanks, our best wish-
es for a happy holiday season, and, per-
haps most importantly, our sincere
wish that they come back again in
some other capacity, because we need
them.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BOND. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
HELP AMERICA VOTE ACT
Mr. BOND. Mr. President, earlier

today I spoke briefly about the need to
get our appropriations bills, many of
which are now included in the so-called
omnibus appropriations measure—some
of us think it is an ‘“‘ominous’ appro-
priations measure—passed prior to the
end of calendar year 2003. Among the
things I pointed out were some very
important measures. This body passed
something called the Help America
Vote Act, which I think focused atten-
tion on two very important problems.
My colleagues on the other side of the
aisle wanted to make sure we had up-
to-date voting machines to make sure
everyone who was entitled to vote
could vote to remove barriers to vot-
ing. We supported that.

We also got support for something I
thought was very important as well,
and that was to stop the rampant fraud
that has come back as a result of post-
card registration.

I have the honor of representing an
area that has probably the dubious dis-
tinction of being one of the vote fraud
centers perhaps in the universe. The
city of St. Louis, as I have said many
times before, is famous for voting rolls
clogged with people registered one,
two, three, even four times; vacant lots
with small cities worth of registered
voters; and even my favorite dog, Ritzy
Meckler, a 13-year-old Springer Spaniel
who was registered there.

We have had some great theological
experiences. For the last general elec-
tion, a very prominent and outstanding
alderman of the city of St. Louis reg-
istered to vote on the 10th anniversary
of his death. It is a wonderful theo-
logical statement. It does not do much
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for me as a political scientist, but he
registered by postcard.

After the 2000 election, when we
found tremendous vote fraud problems
in St. Louis, they had a mayoral elec-
tion scheduled for the spring of 2001.
The last day of registration, 3,000 post-
cards showed up to register voters for
that election. It did not take long for
observant election officials to note
that all of those cards appeared to be
in the handwriting of one or two peo-
ple. They started checking and they
found that, lo and behold, there were a
lot of phony people registered.

Terribly, the deceased mother of the
prosecuting attorney of the city of St.
Louis was registered to vote. This
brought about some action. Several of
the people involved in that little proc-
ess came together and decided to de-
stroy the records. Since that time, I
have read in the paper that the pros-
ecuting attorney in St. Louis has filed
significant criminal indictments for
those people.

However, I am proud to say that the
St. Louis City election board is using
new laws passed in the State of Mis-
souri to tighten up on these postcard
registrations. Prior to the Help Amer-
ica Vote Act, you couldn’t even check
on people who registered by mail. The
process for getting voters off the list, if
they are improperly registered, was
byzantine, and took years to do. But
under the Federal standards, there are
still areas where these nonexistent or
duplication voter registrations can be
made by mail.

We provided new powers and new re-
sponsibilities for local election offi-
cials in the Help America Vote Act. We
promised to fund them. So during the
process of debate on the appropriations
bills, Senator DoDD of Connecticut,
Senator MCCONNELL of Kentucky, the
Chair, and the ranking member of the
Rules Committee, when this passed,
came to the floor and I supported
them. We got over $1 billion to fund the
Help America Vote Act. That lan-
guishes in the omnibus appropriations
bill. That money is necessary to sup-
port local efforts to carry out the man-
dates under the Help America Vote
Act.

We all thought that once we passed
that law we were going to ensure hon-
est elections in 2004, elections where
everybody entitled to vote could vote.
The problem is, if we don’t get around
to passing the funding for the Help
America Vote Act until we come back
next year, the process drags on and on
and we are probably into March before
the money goes out—which is too late
to make many of the changes and to
build the infrastructure and to buy the
equipment that is needed to carry out
the requirements of the Help America
Vote Act.

I have talked with other Senators
about the many important measures
that are included in that Omnibus Ap-
propriations Act. But I want to call the
attention of my colleagues to some fur-
ther information that I have developed
about the Veterans Affairs budget.
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Senator MIKULSKI and I fought long
and hard to get the funding that we
needed to try to catch up to the back-
log in the VA. People with service-re-
lated injuries, permanent disabilities,
low-income people, homeless people,
are being denied, for months, the abil-
ity to get in to see a doctor because so
many new enrollees have come into the
system. This body expanded the eligi-
bility. We expanded the eligibility, but
the money has not kept up. So we are
trying to play catchup, and there is an
additional $2.9 billion above this year’s
funding level for the VA that cannot
begin until the bill is signed. We are al-
ready a couple of months into the fis-
cal year 2004. We would be 6 or 7
months in before we could get funding
if we wait until next year.

My staff tells me there are a number
of other things that will happen. Spe-
cifically, noninstitutional long-term
care cannot be increased. The VA has
placed a high priority, providing a high
quality of life, long-term care for each
veteran. The VA planned to expand the
program by over 20 percent this year
because of the demand. The VA, with-
out these funds, will not be able to ex-
pand the long-term care services under
the fiscal year 2003 funding authority.

Second, pharmacy costs will continue
eating the budget. For fiscal year 2003,
pharmacy costs rose over 11 percent
and the VA is incurring increasing de-
mands for prescriptions each month.
The continuing rise in demand for pre-
scriptions is stripping funds from other
priority areas as VA continues to oper-
ate under last year’s funding levels.

Third, new community-based out-
patient clinics will be curtailed. The
VA has 48 high-priority community-
based outpatient clinics ready to go
that can’t move forward because they
don’t have the funds under the con-
tinuing resolution.

Finally and most important, and
something I hope will be significant to
each one of us here, the waiting lists
will continue to lengthen. Continued
operations under a continuing resolu-
tion will force VA to curtail hiring of
new physicians and nurses. The VA ex-
periences about a 1-percent normal at-
trition rate of physicians per month.
By January, VA’s waiting list will rise
by over 10,000 from the projected level.

VA patients, who should be getting
our top priority attention, are going to
find the waiting list longer. That is
why I renew my appeal to the leaders
on both sides to deal with the omnibus
appropriations, to come to some agree-
ment, either to take this on UC, or
take it by voice vote, with the distin-
guished chairman and ranking member
on our side and the other side to come
to closure on it, or, if need be, bring us
back in session.

The House is going to come back into
session on December 8, I understand,
and vote on the bill. We have an obliga-
tion to come in—either if there is a
unanimous consent agreement granted
to do it by voice vote or if there is
not—and do what we are paid to do and
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that is to vote up or down and pass the
appropriations that are so essential for
many areas where continuing resolu-
tion funding will be inadequate.

I urge the leadership to work on this.
We need it in many areas.

I yield the floor.

The PRESIDING OFFICER (Mrs.
DOLE). The Senator from New Mexico.

Mr. BINGAMAN. I thank the Chair.

(The remarks of Mr. BINGAMAN per-
taining to the introduction of S. 1966
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Madam President, I
have some remarks I would like to
make shortly, but I know Senator LAU-
TENBERG got here before I did. He told
me he had about 10 minutes. I know
the majority leader may have some re-
marks, and, of course, I would defer to
him.

Unless there is objection, I would
like to ask—well, I will just defer to
the majority leader at this time.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. FRIST. Madam President, if I
could just take 3 or 4 minutes, and
then I know the distinguished Senator
from New Jersey has his comments to
make.

THANKING THOSE WHO WORKED
ON THE MEDICARE PRESCRIP-
TION DRUG AND REFORM BILL

Mr. FRIST. Madam President, I, just
very briefly, want to thank people for a
lot of hard work over the last several
months.

Earlier today, we did pass a historic
bill that is notable for the fact that it
does help so many people in a very di-
rect way. I think it is gratifying to all
of us as U.S. Senators. But that out-
come is made possible by a lot of hard
work. I will be very brief, but I do want
to thank the appropriate people. Again,
I leave out so many peobple.

But, first, I thank the President of
the United States. President Bush does
deserve credit for making this vision of
being able to reach out and help people
as soon as possible in a direct way with
prescription drug coverage possible.
That vision really did set the template
for all of us. We pulled together and
passed this bipartisan bill.

Secretary Tommy Thompson, the
Secretary of Health and Human Serv-
ices, and Tom Scully, the Adminis-
trator of the Centers for Medicare &
Medicaid Services, spent literally hun-
dreds of hours working on this legisla-
tion.

I participated on the conference com-
mittee and had the wonderful oppor-
tunity of working side by side with
them, consulting with them, seeking
counsel, receiving their input.

In the Senate, Finance Committee
chairman, CHUCK GRASSLEY, and rank-
ing member, MAX BAUCUS, really did
put partisanship aside from day 1,
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when we first started this Senate bill,
and worked tirelessly from beginning
to end to deliver on the promise that
we all have to the American people. In
large part it was accomplished because
of their work and their partnership in
many ways.

Senator JOHN BREAUX deserves huge
credit. I have worked with Senator
BREAUX over the last 7 years. There
was a Breaux-Frist bill that came out
of the Bipartisan Commission. He has
demonstrated real leadership and, in
my mind, has been at it in terms of the
final product longer than anybody in
the Senate, working together on the
model we ended up with.

All members of the conference com-
mittee showed a degree of dedication
and resolve that is seldom seen in ei-
ther Chamber. There were Senators
ORRIN HATCH and DON NICKLES and
JOHN KyL. We simply would not have
reached this point if we had not worked
together with strong leadership on the
part of the conferees.

In addition, there were people such as
Senators JEFFORDS, GREGG, HAGEL, EN-
SIGN, WYDEN, and SNOWE, who have fo-
cused on a tripartisan, bipartisan ap-
proach to health care reform, which
has been instrumental in many ways.

Senators BUNNING, THOMAS, SMITH,
LoTT, and SANTORUM all made huge
contributions working through the Fi-
nance Committee.

Members of this body who voted
against final passage also contributed
in remarkable ways to this product.

I do also want to mention, just in
passing, the House leadership because
the House leadership, especially Speak-
er DENNIS HASTERT and Leader ToM
DELAY, deserve very special recogni-
tion. I worked very closely, and our
leadership worked very closely with
them, especially in the final 2 weeks of
that conference.

I had the opportunity to call yester-
day Chairman BILL THOMAS. He is real-
ly the mind behind what we accom-
plished. He was able to assimilate very
complex policy and put it into a por-
trait that ultimately became the sub-
strate for this bill. He demonstrated
real leadership, real patience.

Also, chairman of the House Energy
and Commerce Committee, Chairman
BIiLLY TAUZIN, we simply would not be
here without his active participation
as well.

My dedicated staff—Dean Rosen,
Elizabeth Scanlon, Rohit Kumar, and
Craig Burton—put in hundreds of hours
and poured over thousands of details.
Lee Rawls, Eric Ueland, David
Schiappa and his wonderful staff here
really made it possible.

So in closing, to everyone who
worked so hard and have given so much
of themselves, working hard on this ef-
fort, I thank them. I thank you, the
Senate thanks you, America thanks
you, and, most of all, America’s seniors
thank you.

Madam President, 1 appreciate the
Senator from New Jersey giving me the
floor for those few minutes. I look for-
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ward to listening to what he has to say
on a very important issue.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. Madam Presi-
dent, first, I want to say thank you——

Mr. CORNYN. Will the Senator yield
for a brief UC?

Mr. LAUTENBERG. Sure.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Madam President, I
ask unanimous consent that following
the remarks of the Senator from New
Jersey—I believe he told me he would
speak for about 10 minutes or so—I be
recognized for remarks that I might
make at that time.

Mr. LEVIN. Madam President, re-
serving the right to object, and I will
not object, I wonder if the Senator
might add to that UC—about how long
does the Senator plan to speak, so I
could then try to amend that UC to
place myself in order?

Mr. CORNYN. Madam President, I
would make my remarks no longer
than 15 minutes.

Mr. LEVIN. Madam President, I ask
the Senator if he would modify his
unanimous consent request to allow
the Senator from Michigan, and then I
believe the Senator from Washington,
to each have 10 minutes following his
remarks?

Mr. CORNYN. That is acceptable.

The PRESIDING OFFICER. Is there
objection?

Mr. LAUTENBERG. No objection,
Madam President.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Jersey.

Mr. LAUTENBERG. Madam Presi-
dent, I would just note that the gra-
cious statement of the Senator from
Texas said ‘10 minutes or so.” I would
hope, for clarification, if “‘or so’” is 3 or
4 minutes longer, it will not be a viola-
tion of the unanimous consent agree-
ment that we just heard.

COMMENDING THE MAJORITY
LEADER

Mr. LAUTENBERG. Madam Presi-
dent, before the majority leader leaves
the floor, I want to say that I have
been back here about a year now, and
working with the majority Ileader,
when he took office, has been an inter-
esting and a positive experience. We
are all cognizant of the wonderful work
that Dr. FRIST has done in his time be-
fore the Senate and how he served pop-
ulations so desperately in need. He
took the risks and the time necessary
to do that.

We all congratulate him for that, for
his generosity of spirit, and his skill as
a surgeon and physician.

I have found on the rare occasions
that I—I hope they are rare—called on
Senator FRIST for an ear, he was more
than willing to lend it. If he disagreed,
he said so. And if he agreed—even
rarer—that was done with dispatch and
a straightforwardness which I greatly
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respect. I hope he and his family will
enjoy the Thanksgiving holiday.

As we muse over what happened in
the last week, since Senator FRIST is a
physician, I hope he can prescribe a
way we can heal some of the bruises
that occurred in this last contentious
period.

UNANIMOUS CONSENT REQUEST—
S. 1602

Mr. LAUTENBERG. Madam Presi-
dent, it is about 26 months since the as-
sault on our families, our people, and
our invincibility that took place at the
World Trade Center, at the Pentagon,
and in a field in Pennsylvania where it
was so heroically disrupted on its way
to a target. Therefore, I am outraged
that we can’t find enough time to fur-
ther pay attention to the memory of
the 9/11 victims by passing a bill to ex-
tend the deadline for victims’ families,
enabling them to apply for victims’
compensation which is in a fund that
was passed in the Senate and passed in
the House and that is about to expire.

Though we have just been through a
difficult and contentious period with
some acrimony, no matter how much I
or others might have agreed with the
outcome, our business for this year is
not yet done. We are facing the expira-
tion of this compensation fund, and
there are lots of families who have yet
to participate in this program that was
designed for them.

The need for this 9/11 victims bill is
urgent. If we don’t vote on it before
Thanksgiving, this bill will become ob-
solete because the current filing dead-
line is December 22, 2003.

We are reminded that a truly joyous
part of the year is just beginning. It
starts with Thanksgiving, goes through
to Christmas and Hanukkah. It is just
around the corner. A lone, anonymous
Republican Senator is holding up a bill
that would make these holidays less
stressful for the 9/11 families. As we re-
quested or will request in a unanimous
consent request, the Senate must take
up and pass this bill today in order to
fulfill our commitments to compensate
the victims’ families.

So far, out of approximately 3,000
killed, about 1,800 families, or only 60
percent of those eligible, have filed
claims on behalf of relatives who were
killed. This is far too low a percentage.

Helping the families of 9/11 victims is
not just the responsibility of the Sen-
ators in the Northeast, it is a national
commitment we made that we owed to
those who suffered on that tragic day.
I am distressed by the fact that be-
cause of somebody in the majority,
having just spent 39 hours of time talk-
ing about a handful of judicial nomi-
nees, we can’t even commit a few min-
utes today to take up a simple but crit-
ical bill and pass it.

The bill is vital to thousands of
Americans who lost loved ones or who
were themselves injured in the 9/11 at-
tacks. Many of these families will
mourn forever. Many of these families
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cannot yet bring to closure the terrible
tragedy that befell their families. They
are just not emotionally ready to begin
the process of closure by applying to
the victims compensation fund while
their grief is still surrounding them.

Imagine the Thanksgiving table
without a son or a daughter or a moth-
er or a father or a child. How sad that
is. And we walk away from here not
yet completing the task.

I quickly point out, there are no ad-
ditional funds required. Those funds
were allocated 2 years ago when the
fund was established. It is a rather con-
fusing application, 40 pages. The dif-
ference is, if one applies to the fund,
there is a settlement available. But in
some cases, it may seem better for
them to resort to the courts. That is
why we have the system we have.

It is hard to proceed and leave here
without trying to do something about
the condition in which we leave these
families. We should help them get
through the holiday period and encour-
age them a little bit further.

The fund was estimated to cost $5 bil-
lion by Mr. Feinberg, who is the master
in charge of the distribution. He is an
outstanding lawyer who took this job,
volunteered to do it. He notes that
only $1 billion out of $5 billion that
might be required or available were ex-
pended. Many others have been wait-
ing. Some victims’ families are non-na-
tive-English speakers, working hard to
understand, get people to help them
comprehend the application forms.
Many others have been waiting to re-
ceive the required information from
their loved ones’ former employers in
order to complete the forms.

S. 1602, the bill that Senator LEAHY
and I introduced, keeps our promise to
the 9/11 victims’ families by extending
the deadline to apply to the fund to the
end of 2004, roughly a year from now.
We are simply giving these grief-
stricken families some more time to
fill out this cumbersome application.
Senators BOXER, CLINTON, CORZINE,
DoDD, DURBIN, LIEBERMAN, and SCHU-
MER are cosponsors of this bill.

I think it is really unfair that the
Republican majority will not permit us
to just move this bill along. President
Bush and other Republicans were anx-
ious to appear with the 9/11 families
soon after the tragedy to show that
they shared in some way their grief
and to try to alleviate their distress.
Now the cameras are gone. We should
not, however, forget that we have these
obligations to these families. This bill
is unfinished business with a deadline.

I had hoped the majority leader and
my Republican colleagues would allow
us to pay our respects to these families
who need our help.

On September 11 of this past year, 1
spoke at an event in Central Park, NY,
that was arranged by a company called
Cantor Fitzgerald. They lost 700 of
their 1,000 employees. One of those who
perished was a very close friend of my
oldest daughter. They had worked to-
gether at another firm. My daughter
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went to law school and her friend went
to work for Cantor Fitzgerald and was
one of the 700 and left 3 young children
and a husband behind—so unwilling to
believe that his wife, the mother of
these children, was taken away, that
he visited hospitals in the area for
some time after the attack took place,
hoping that there was an error some-
place, that he might find his wife, and
that some way they would be able to
continue. But she is gone.

When I spoke to the people from Can-
tor Fitzgerald, about 4,000 people were
there. And, again, this company lost
700. The people they touched is a far
greater number than the number who
actually perished. They were looking
to us for some leadership, some rec-
ognition that they paid a price for
their sheer courage, many of whom
died helping others, including the po-
licemen and the fire personnel, the
emergency personnel.

There are all kinds of stories, includ-
ing the one about the man who walked
up a flight to try to carry a woman
down and both of them perished in the
process. The stories are replete with
heroism and courage—but dying.

I ask unanimous consent that the Ju-
diciary Committee be discharged from
further consideration of S. 1602 and
that the Senate then proceed to its im-
mediate consideration; that the bill be
read the third time, passed, and the
motion to reconsider be laid upon the
table, without intervening action or
debate.

The PRESIDING OFFICER. Is there
objection?

Mr. CORNYN. I object, Madam Presi-
dent.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. LAUTENBERG. Madam Presi-
dent, I know I have to surrender the
microphone. I do it sadly, because I
don’t believe that the Senator from
Texas, who raises the objection on be-
half of the Republican Party, really
would object to extending a deadline—
no more money and nothing else has to
be done except to say to these people
that we have not forgotten. We remem-
ber that you died when America’s in-
vincibility was shattered. That is a day
that will mark our coming and going
forever. One need only remember what
happens every time you take your
shoes off at the airport, or you are
forced to show your ID, or you are
searched with a magnetic wand, or
whatever, or the fence surrounding the
Washington Monument so you cannot
see it at ground level when you pass by
on Constitution Avenue and fortresses
are being built out there. They did this
to us and we are going to have to live
with that.

I wish reconsideration would be
taken here in a discussion with the ma-
jority leader and the Senator from
Texas, if he cares to be involved, and
that we can pass that bill.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.
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JUDICIAL CONFIRMATION
PROCESS

Mr. CORNYN. Madam President, I
wish to speak for the next few minutes
about the judicial confirmation proc-
ess, now that we have passed the Medi-
care bill, which represents perhaps the
single largest accomplishment of this
session—a session filled with many im-
portant accomplishments. I want to re-
visit the judicial confirmation process
because I think it is perhaps the one
issue that has the greatest potential
for constructive action in this body,
and the one issue that has the most po-
tential for destruction of constructive
action in this body.

The American people have seen accu-
sations fly back and forth in the Sen-
ate as we have observed partisan mi-
nority filibusters of President Bush’s
judicial nominees. As a relatively new
Member of the Senate, I have no per-
sonal stake in these grievances over
past perceived slights or actions. In
fact, as the Chair knows, in April, all
10 freshmen Senators wrote a letter to
the Senate leadership asking that we
have a fresh start when it comes to the
way we approach this process because,
as we all know, any tactic or strategy
used by a partisan minority now to ob-
struct President Bush’s nominees, if
successful, if allowed to proceed, will
no doubt be sought to be used in the
event a Democrat takes the White
House and Republicans find themselves
in the minority of this body.

I ask unanimous consent that the
letter we freshmen Senators wrote to
the leadership be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, April 30, 2003.

DEAR SENATORS FRIST AND DASCHLE: As the
ten newest members of the United States
Senate, we write to express our concerns
about the state of the federal judicial nomi-
nation and confirmation process. The appar-
ent breakdown in this process reflects poorly
on the ability of the Senate and the Admin-
istration to work together in the best inter-
ests of our country. The breakdown also dis-
serves the qualified nominees to the federal
bench whose confirmations have been de-
layed or blocked, and the American people
who rely on our federal courts for justice.

We, the ten freshmen of the United States
Senate for the 108th Congress, are a diverse
group. Among our ranks are former federal
executive branch officials, members of the
U.S. House of Representatives, and state at-
torneys general. We include state and local
officials, and a former trial and appellate
judge. We have different viewpoints on a va-
riety of important issues currently facing
our country. But we are united in our com-
mitment to maintaining and preserving a
fair and effective justice system for all
Americans. And we are united in our concern
that the judicial confirmation process is bro-
ken and needs to be fixed.

In some instances, when a well qualified
nominee for the federal bench is denied a
vote, the obstruction is justified on the
ground of how prior nominees—typically, the
nominees of a previous President—were
treated. All of these recriminations, made by
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members on boths sides of the aisle, relate to
circumstances which occurred before any of
us arrived in the United States Senate. None
of us were parties to any of the reported past
offenses, whether real or perceived. None of
us believe that the ill will of the past should
dictate the terms and direction of the future.

Each of us firmly believes that the United
States Senate needs a fresh start. And each
of us believes strongly that we were elected
to this body in order to do a job for the citi-
zens of our respective states—to enact legis-
lation to stimulate our economy, protect na-
tional security, and promote the national
welfare, and to provide advice and consent,
and to vote on the President’s nominations
to important positions in the executive
branch and on our Nation’s courts.

Accordingly, the ten freshmen of the
United States Senate for the 108th Congress
urge you to work toward improving the Sen-
ate’s use of the current process or estab-
lishing a better process for the Senate’s con-
sideration of judicial nominations. We ac-
knowledge that the White House should be
included in repairing this process.

All of us were elected to do a job. Unfortu-
nately, the current state of our judicial con-
firmation process prevents us from doing an
important part of that job. We seek a bipar-
tisan solution that will protect that integ-
rity and independence of our Nation’s courts,
ensure fairness for judicial nominees, and
leave the bitterness of the past behind us.

Yours truly,

John Cornyn, Lisa Murkowski, Elizabeth
Dole, Norm Coleman, Lamar Alex-
ander, Mark Pryor, Lindsey Graham,
Saxby Chambliss, Jim Talent, John E.
Sununu.

Mr. CORNYN. Madam President, I,
frankly, think it would be just as
wrong for that to happen as I do for a
partisan minority to stand in the way
of a bipartisan majority of the Senate,
who stand ready to confirm many of
President Bush’s fine nominees.

I guess just when you think this
process cannot get any worse, it does.
The credibility of this process has re-
cently been called into question by the
disclosure of several internal memos
written for Democratic Senators on the
Judiciary Committee.

Madam President, as the Chair
knows, and as all Members of this body
know, there is currently an investiga-
tion ongoing by the Sergeant at Arms
into the circumstances under which
these memos became public to deter-
mine whether there was any wrong-
doing in obtaining those memos, and,
of course, we must withhold judgment
until that investigation is complete
and the facts are made known to the
Members of this body. I trust we will
do whatever the law and justice re-
quires, and that we will follow the
truth, wherever it may lead in the in-
vestigation and take appropriate ac-
tion. I certainly support that.

These memos are available on the
Web at http:/fairjudiciary.campsol.com.

The fact is, these memos have now
entered into the public domain, and I
think it is important that we address
these memos and what, in fact, they
confirm about the obstruction and de-
structive politics that have taken hold
of the judicial confirmation process
and which have left me concerned that
there is no foreseeable end to the cur-
rent gridlock.
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Let me go over a few of the examples.
You will see here on this chart to my
left, one internal memorandum, dated
November 2001. It was reported that
liberal special interest groups urged
Senate Democrats to oppose the nomi-
nation of Miguel Estrada ‘‘because he
has a minimal paper trail, he is Latino,
and the White House seems to be
grooming him for a Supreme Court ap-
pointment.”’

Such comments discredit the claim
made by those who object to this nomi-
nation and who oppose Miguel
Estrada’s confirmation to the DC Cir-
cuit Court of Appeals and who say that
ethnicity played no part in their ob-
struction. This memo stands in stark
contrast to that claim. But the one
thing I hope we can all agree to is that
the Senate should not make any deci-
sions about judicial nominees, or any-
one else, period, based on their eth-
nicity or their race. Such actions de-
mean not only this body but all of us,
and the American people did not elect
us to do any such thing.

Yet this memo makes clear—or at
least adds credence to the argument
that but for his ethnicity Miguel
Estrada would be on the Federal bench
today.

In another memo, dated November 7,
2001, Democratic staff asked the ques-
tion, “Who to fight?”’ Which of Presi-
dent Bush’s judicial nominees should
be opposed? The answer: Texas Su-
preme Court Justice Priscilla Owen.
Why? Because ‘* . she is from Texas
and was appointed to the Supreme
Court by Bush, so she will appear paro-
chial and out of the mainstream.”

I served for 4 years on the Texas Su-
preme Court with Priscilla Owen. I
know Priscilla Owen. It is obvious to
me that the people who wrote this
memorandum do not.

Nevertheless, they decided to use the
terms ‘‘parochial” and ‘‘out of the
mainstream,” and to suggest that sim-
ply because she was from Texas, she
could be cast in an ignorant and unfair
stereotype, which should never be ap-
propriate, even in discussing judicial
nominees.

I believe firmly that these nominees
should be judged on their merits, not
on their home State, and certainly not
on the basis of any ignorant or ill-in-
formed stereotype.

An April 2002 memorandum indicates
some Democrats wanted to delay judi-
cial nominees, not because of any lack
of qualifications but Dbecause they
wanted to influence the outcome of
particular cases, a very troubling sug-
gestion.

According to one memorandum,
Elaine Jones of the NAACP Legal De-
fense Fund would like the committee
to hold off on any Sixth Circuit nomi-
nees until the University of Michigan
case regarding the constitutionality of
affirmative action and higher edu-
cation is decided en banc by the Sixth
Circuit. The memo writer appears to
have understood that such tactics were
highly improper but chose to proceed
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with those plans anyway. The memo-
randum expressed concern about the
propriety of scheduling hearings based
on the resolution of a particular case
but went on to say, ‘‘nevertheless, we
recommend that Sixth Circuit nominee
Julia Scott Gibbons be scheduled for a
later hearing.”

Even acts that are widely recognized
as improper and inappropriate seem to
have become fair game for obstruction-
ists today.

Not only have we seen obstruction,
we have seen destruction when it
comes to the reputation of the nomi-
nees who have been proposed by the
President by the use of vicious ad
hominem character attacks. In public,
leading Democrat Senators have called
this President’s judicial nominees ev-
erything from turkeys to neanderthals,

to kooks, to selfish, despicable, and
mean.
In memos, Democrats—the ones in

the minority who obstruct the Presi-
dent’s consideration of his nominees—
seem to scrape the bottom of the barrel
when it comes to vituperation, describ-
ing these widely respected nominees as
alternately ugly, heartless, and even,
as was reported in today’s edition of
the Washington Times, Nazis. This lan-
guage is deplorable and simply has no
place in the Senate.

After reading these offensive memos,
we cannot, nor should America, harbor
any further illusions about what is
going on here. The current mistreat-
ment of nominees is not politics as
usual, it is politics at its worst and ex-
poses those who would march in lock-
step with ideologically driven special
interest groups whose main purpose is
to defeat these nominees—and not just
defeat them but destroy their reputa-
tion.

I am sad to say that as long as these
tactics continue without the con-
demnation they deserve, we will see
only further degradation and a down-
ward spiral of the judicial confirmation
process. In the end, we all know who
will pay the price. It is the American
people who will pay the price.

Just so we understand why this is so
critical to this process, why these
memos, and what they reveal is so un-
fortunate and deplorable, in one of the
memos it was made clear that one of
the special interest groups that was
monitoring this process would ‘‘score
this vote in the 2003 CONGRESSIONAL
RECORD.” In other words, these special
interest groups are not only dictating
the tune, expecting Senators to dance
to that tune, but told that if they do
not, they will be punished because
their vote will be scored in mass mail-
ings and advertising and other publica-
tions issued by the various special in-
terest groups in the next election. This
reveals something that should be very
disconcerting to everyone and cer-
tainly to the American people.

The question that perhaps people
who are paying attention, if there are
people paying attention to my remarks
today, would ask is: So what? What
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does this mean? Why should we care?
In the brief moments remaining, I will
address why the American people
should care and why we should care.

We have too often seen an unelected,
lifetime-tenured judiciary make deci-
sions based on dubious constitutional
grounds that would never enjoy the
support of the vast majority of the
American people. Just one that comes
to mind is a recent ruling of the Ninth
Circuit Court of Appeals saying that
the words ‘‘under God” in the Pledge of
Allegiance may not be uttered in class-
rooms because it violates the first
amendment separation of church and
state.

That does not make any sense. It cer-
tainly cannot be the law. Yet we have
lifetime-tenured judges who are stating
that as if it were the law. Thank good-
ness that decision will be reviewed, and
I hope expeditiously reversed, by the
U.S. Supreme Court.

We have all sorts of strange things
happening today. One recent article
caught my attention: When current Su-
preme Court Justices in a recent
speech said the decisions of other coun-
tries’ courts should be persuasive au-
thority in America’s courts when inter-
preting what our law is, we ought to
look to the law of the European Union
or other countries, perhaps, to guide
these American judges in interpreting
American law and the American Con-
stitution. Justice Breyer recently
found useful, in interpreting the Amer-
ican Constitution, decisions by the
Privy Counsel of Jamaica and the Su-
preme Courts of India and Zimbabwe.
Later, Justice Kennedy of the United
States Supreme Court cited a decision
of the European Court of Human
Rights in a decision handed down this
month. Justice Ginsburg, joined by
Justice Breyer, cited a decision by the
International Convention on the Elimi-
nation of All Forms of Racial Discrimi-
nation in a recent case. It goes on and
on.

Anyone who is paying attention to
what Federal judges are doing today
and what they view in terms of their
obligation to interpret the law have to
ask the question: What is going on?
What would James Madison, Alexander
Hamilton, Thomas Jefferson—what
would our Founding Fathers say about
what is happening in our Federal Judi-
ciary today? We all know the answer.
They would be shocked. We should be
shocked as well.

Finally, this is an important debate
because this determines what kind of
country we are and what kind of coun-
try we will become. My hope and pray-
er is that in the intervening 2 months,
when we come back, this debate will
take on a new civil tone, we will de-
plore and avoid these tactics of the
past and embrace the fresh start we so
earnestly sought just a few short
months ago.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.
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UNEMPLOYMENT COMPENSATION

Mr. LEVIN. Madam President, after
the Senate adjourns for the year, the
plan is for the Senate to reconvene on
January 20 of next year. Unless Con-
gress acts to extend Federal unemploy-
ment benefits, the so-called Temporary
Extended TUnemployment Compensa-
tion Program, before we adjourn, hun-
dreds of thousands of unemployed
Americans face the holidays with the
prospect of losing their unemployment
benefits on January 1. This lack of ac-
tion would put us in exactly the same
situation as last year: going home to
our loved ones without helping jobless
Americans during the holiday season.

At a minimum, we should extend the
current Federal Unemployment Assist-
ance Program for 6 months. At a min-
imum, we should stand by America’s
workers and help the unemployed dur-
ing this holiday season.

According to the Center for Budget
and Policy Priorities, in January,
about 90,000 current unemployed work-
ers are likely to exhaust their regular
State benefits each week. Absent con-
gressional action, starting January 1
next year, workers who exhaust their
regular State benefits will no longer be
eligible for the additional Federal ben-
efits. The only people who will con-
tinue to receive those benefits will be
those who have begun to receive their
Federal benefits by January 1.

This chart shows where we are in
terms of the Federal benefits. In the re-
cession of 1974-1975, there were Federal
benefits accumulating to 29 weeks.
That is in addition to the 26 weeks of
State benefits. In the 1981-1982 reces-
sion, again, 29 weeks of Federal bene-
fits. In the 1990-1991 recession, 26 weeks
of Federal benefits. Currently, until
December 31 of this year, there will be
13 weeks of Federal benefits that are
offered in addition to the 26 weeks in
each of our States. That is what will
disappear December 31.

This is a very modest program we
have going. This is half of what we
have done in the prior two recessions
in terms of Federal benefits, slightly
less than half of what we did in the re-
cessions of 1974-1975 and 1981-1982, but
exactly half of what we did in the 1990-
1991 recession.

Currently, we only have 13 weeks of
Federal benefits. This is going to run
out on December 31 unless we act be-
fore we leave.

Some contend the issue of whether or
not to extend the program and in what
form can be dealt with when we return
on January 20. I believe, however, by
the time January 20 rolls around, it is
going to be too late. In fact, we know
it will be too late for thousands of un-
employed who will have exhausted
their benefits. So action is needed
today. It is needed now or else this
Federal benefit program, which is a
modest program—again, I emphasize,
half of what we have done in prior re-
cessions—unless this is reauthorized
today, it is going to run out and hun-
dreds of thousands of unemployed
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Americans are going to see their bene-
fits exhausted without the benefit of
the Federal program.

In the month of January alone—this
coming January—as many as 400,000
unemployed workers are going to ex-
haust their State benefits if we don’t
act.

The number of long-term jobless—
that is the people who have been job-
less 6 months or more—grew in October
to over 2 million workers for the first
time since this recession began. That
represents an increase of over 700,000
workers compared to March 2002 when
the current Federal unemployment
program was most recently authorized.

The Federal extended benefits pro-
gram which was implemented in the
last recession did not end until the
economy had added nearly 3 million
jobs to the prerecession level. The cur-
rent unemployment program is sched-
uled to end, although there are 3 mil-
lion fewer private sector jobs than
when this recession began.

Renewing this Temporary Emergency
Unemployment Compensation Pro-
gram, this Federal benefits program, is
essential under these circumstances.
The comparison on this chart is dra-
matic between what we did in prior re-
cessions and this recession.

In prior recessions, we had twice the
level of Federal benefits as we do now.
We have a modest 13 weeks, half the
level, and in the prior recession we
waited to end the Federal program
until millions of new jobs had been cre-
ated.

Unless we act today, we will have
lost 3 million jobs and still will be end-
ing a Federal program which is so criti-
cally essential to those people who are
unemployed.

The Department of Labor’s an-
nouncement that 125,000 jobs were cre-
ated in October and that the unemploy-
ment rate dropped to 6 percent, the
first decline since I don’t know how
long—I don’t have the exact date here,
but in a long time—presents a glimmer
of hope. It is a glimmer of hope at least
in some places, but in my home State
of Michigan the unemployment rate is
7.6 percent.

We, like most other States, are very
dependent upon a minimum level of un-
employment benefits. It would be un-
conscionable for this Congress to leave
without renewing this program.

Factory employment in America de-
clined for the 39th consecutive month
by eliminating approximately 24,000
manufacturing jobs. So even though we
had that slight increase in jobs in Oc-
tober, for the first time really, we are
seeing a slight up-tick in the total
number of jobs. We have at least some
jobs being created. In the manufac-
turing sector, for the 39th consecutive
month, we lost tens of thousands of
manufacturing jobs.

America’s manufacturing core has
shed an average of over 50,000 jobs a
month for the last 12 months. These
manufacturing jobs, which build and
sustain America’s middle class, are dis-
appearing. A total of over 2.5 million
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manufacturing jobs have been lost in
the last few years. These are jobs that
are good paying jobs, provide good
health benefits and good retirement se-
curity. We simply cannot afford to let
these jobs leave our country or be lost
for good.

In the meantime, while we are fight-
ing the battle for manufacturing jobs,
we should not go home for the holidays
having failed to act to maintain the
very modest Federal unemployment
benefits program. I know there are
many in this body who are determined
to see us have the opportunity to act to
extend this program before we leave for
the recess.

I thank the Chair and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Washington.

——

UNANIMOUS CONSENT REQUEST—
S. 1839

Ms. CANTWELL. Madam President, I
rise to echo the comments of the Sen-
ator from Michigan. I think it criti-
cally important that Congress not ad-
journ for the year without addressing
unemployment benefits for Americans
who, unfortunately, have been out of
work for some time now.

The Senator from Michigan is very
conscious of the fact that his State,
with 7.6 percent unemployment, has
not seen much economic relief in this
jobless recovery. I can tell him that
the State of Washington has seen very
little relief, as we are at 7 percent un-
employment rate. The States around
us—Oregon is at 7.6 percent unemploy-
ment; Alaska is at 7.3 percent unem-
ployment—also continue to suffer.

The Pacific Northwest has been very
hard hit by the downturn in our econ-
omy. While some people would like to
say that is part of the process, I would
argue that losing jobs in the aerospace
industry after 9/11—35,000 jobs just at
Boeing alone—is no fault of individual
workers.

I guarantee you, individual workers
in my State would rather have a pay-
check than an unemployment check.
But if they are not getting an unem-
ployment check, if they do not have
the ability to take care of mortgage
payments and other bills, it affects our
overall economy. That is why for a
long period of time, not only have peo-
ple believed that those who pay into
unemployment benefits should get a
package for taking care of them during
downturns in our economy but they
also think unemployment benefits are
a great stimulus for an economy that
is sagging.

My colleagues on the other side of
the aisle continue to refuse to bring up
an extension of unemployment bene-
fits. That means by that December 31
of this year, some 90,000 unemployed
people per week will exhaust their reg-
ular benefits. That means in the first 6
months of 2004 there may be as many
as 2 million people affected by this loss
of benefits.
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This issue is so important to me be-
cause we were in this same situation
last year. This side of the aisle said,
given that this country has lost so
many jobs, we must do something to
take care of laid off workers. We must
extend the Federal unemployment ben-
efits program. We were successful in
convincing the Senate, with Senator
NICKLES’ help, to pass a bill out of the
Senate extending unemployment bene-
fits, but the Republicans in the House
refused to take up the measure and
people in my State were without unem-
ployment benefits at the end of the
year.

If somehow my colleagues think that
people didn’t make very tough deci-
sions because we left them without any
guarantee that the program would con-
tinue, they did. I had constituents who
took money out of their pension
plans—at a 30 percent penalty—at the
end of December to live on because
they thought their benefits had been
exhausted. They were forced to trade
off long-term security for short-term
economic need, only because the Fed-
eral Government did not stand up and
do its job.

We had a similar situation in the
1990s in which we had high unemploy-
ment. What did we do to act respon-
sibly? For 30 months, the Federal pro-
gram offered to unemployed Americans
a richer benefit than we are offering
today—20 weeks in the 1990s, compared
to 13 weeks today. Well, guess what
was different in the 1990s. During that
time period, 2.9 million net jobs were
created. Since this recession started,
we’ve lost 2.4 million jobs.

The 1990s recession covered both a
Republican administration—the first
Bush administration—and a Demo-
cratic administration. Both those ad-
ministrations committed—for 30
months, and with a richer Federal pro-
gram of 20 weeks—to take care of
Americans until this economy recov-
ered. As the economy recovered and 2.9
million new jobs were added, then we
ended the program.

How do our actions today compare to
that recession? Well, we have only had
22 months of this program, so it has
not lasted as long as the previous pro-
gram of Federal unemployment bene-
fits. It has been 8 months shorter. The
benefits are less, only 13 weeks instead
of 20. So it is not as rich a program.

The bottom line is what has hap-
pened to our jobs during the time pe-
riod. In this time period, instead of
adding 2.9 million jobs, we have actu-
ally lost 2.4 million jobs. So if the ar-
gument is that it’s time to stop the
Federal extension program when new
jobs have been created and Americans
are going back to work, then obviously
22 months has not been enough. People
are not going back to work. We have
lost 2.4 million jobs. If somebody
thinks it is time to cut off this pro-
gram, they are dead wrong. To do this,
going into the holiday season, is just
like giving American workers a lump
of coal in their stocking. It’s like say-
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ing, no, thank you, for the hard work
you have provided to American compa-
nies in the past and for paying into the
unemployment insurance system.

It is totally irresponsible for us, as a
legislative body, to pass all of these tax
cuts for the wealthiest Americans, do
all of these programs for special inter-
ests, give subsidies, and then leave
American workers without the benefit
program that was designed to help
them in economic downturns.

This is not a Republican or Democrat
issue. We have had a Republican ad-
ministration and a Democratic admin-
istration—the first Bush administra-
tion and the Clinton administration—
who said this is a great policy, but
somehow this policy is now falling on
deaf ears. During the 1990s, when we
ran this program for 30 months at rich-
er benefits, we had an improvement in
the unemployment rate of 1.2 percent
before we ended the program. It was
yet another sign, in addition to the 2.9
million net jobs added that it was time
to end the program.

As I said earlier, we have lost 2.4 mil-
lion jobs during this time period and
the unemployment rate has improved
less than 1 percent—only .4 percent. So
we do not have the data, we do not
have the evidence that things are get-
ting better. And yet somehow now,
even though we cannot demonstrate
that things are really getting better
for workers, some people on the other
side of the aisle want to hedge their
bets and say, too bad for you. And they
want to say this at the end of the year
the holiday season, when people are
making some of their most important
financial decisions and expenditures.

I think it is outrageous. It is out-
rageous that this body is so cold heart-
ed to the hard-working men and women
of America. Let’s remember how we
got into this situation. Through no
fault of their own, and in particular for
New York and Washington State, re-
sulting from the unfortunate cir-
cumstances of 9/11 and downturns of
specific industries as a result of that—
laid-off workers are being left high and
dry.

Somehow we want to put American
workers out in the cold just because a
very tragic event happened to us at the
national level? We do not want to say
to those companies and to those indi-
viduals, we understand the hard eco-
nomic times they have fallen on? That
is what the Federal unemployment ex-
tension program is about.

There are additional reasons we are
crazy not to extend this program. One
is that we have yet to see the economic
results we want. Unemployment insur-
ance is an economic stimulus. For
every dollar spent on unemployment
benefits, it generates $2.15 of economic
stimulus. I argue that one of the best
economic stimulus programs we have
had in the last 22 months has likely
been Federal unemployment benefits.
These benefits have allowed millions of
Americans to make their house pay-
ments, to pay their medical bills, to
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pay for the various essentials they
need to do to exist. And that is what
they are basically doing. They are just
getting by. They are just getting by
until new jobs are created.

I say to the administration: Where
are all of these new jobs? The bottom
line is still 2.4 million jobs lost. If the
administration wants to curtail this
economic program, at least stand up
and be as responsive as the last two ad-
ministrations were and create the new
jobs. In that recession, 2.9 million jobs
were created and so, of course, Ameri-
cans could go back to work and, of
course, they could get off the Federal
program.

We have a big challenge before us.
And although this bill does not directly
address this, we must recognize that
parts of our economy are retooling.
Parts of our economy are demanding a
more creative approach to jobs that are
lost as industries are transitioning. It
will take almost 2 years to regain the
jobs we have lost. Why not prop up our
economy by adding needed stimulus?
Why not give American workers a re-
turn on a program they paid into, and
why not honor them by admitting they
would rather have job creation than
unemployment checks and get about
going back to stimulating our economy
with real job creation?

None of that is happening. We are all
now about ready to adjourn to some
date uncertain. I do not know if it is
January or a sooner time, but America
was listening last year. At the holiday
season, as December 31 rolled around,
Americans were furious that this pro-
gram was being curtailed. People made
very serious decisions. Why make them
live through those circumstances again
and then come back in January or Feb-
ruary? After we have all made it clear
this was a program that was much
needed, why not do the responsible
thing now and pass these unemploy-
ment benefits.

I ask unanimous consent that the Fi-
nance Committee be discharged from
further consideration of S. 1839 and
that the Senate then proceed to the
immediate consideration of that legis-
lation; that the Cantwell amendment,
which is at the desk, be considered and
agreed, and the motion to reconsider be
laid upon the table, and that the bill,
as amended, be read three times,
passed, and the motion to reconsider be
laid upon the table without intervening
action or debate.

The PRESIDING OFFICER (Mr.
CRAPO). On behalf of the leadership, in
my capacity as the Senator from the
State of Idaho, I object.

The objection is heard.

Ms. CANTWELL. I do not know how
many more objections we are going to
hear before we give American workers
their right to unemployment benefits.
We need to own up to the fact that this
body cannot pass tax cuts for the
wealthiest, incentivize other programs,
and then not take care of our obliga-
tion to workers in America—all of
whom would, in the end, certainly
rather have a paycheck.
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I hope this body will come to its
senses, address this very important
issue, and not leave any Americans at
the end of the year without the re-
sources to pay their bills and without
helping them be an effective part of our
economy.

I yield the floor.

Mr. LEVIN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

—————

CONTRIBUTIONS OF THE 101st AIR-
BORNE AIR ASSAULT DIVISION
OF THE GLOBAL WAR ON TER-
RORISM

Mr. McCONNELL. Mr. President, I
rise to honor the Screaming Eagles of
the 101st Airborne, Air Assault Divi-
sion, based at Fort Campbell, KY. As
you all know, two Black Hawk heli-
copters from the 101st Airborne col-
lided in the night sky over Mosul, Iraq
on November 15, 2003. Tragically, all 17
soldiers on board the helicopters per-
ished in the incident. This last Satur-
day, two additional soldiers from the
Division were Kkilled while they pa-
trolled the streets of Mosul.

These tragic incidents bring the total
number of Screaming Eagles lost in
Iraq to 55. My prayers and deepest sym-
pathies go out to the families and
friends of these brave Americans.

Last month, in one of the most mov-
ing experiences of my career, I met
with some of these soldiers in Mosul,
where the 101st is responsible for keep-
ing the peace in the northern part of
Iraaq.

These heroes shared with me their
thoughts about America’s struggle to
bring peace and security to a long-op-
pressed nation, and their patriotism
and passion for their mission shone
through the dust and grime that accu-
mulates with sustained operations far
from the comforts of home.

Truth be told, I did not expect to en-
counter the extraordinary high levels
of dedication and morale I witnessed in
Mosul and elsewhere in Iraq. Through-
out that country, I conversed with sol-
diers who witnessed first-hand the re-
ality of war, and who knew friends in-
jured or killed in combat.

It was obvious that the thoughtful
young men and women I met in Iraq
have spent long hours coming to grips
with these harsh realities, yet remain
committed to their mission and deeply
believe that what they are doing is
right and just. An example: at the 101st
Airborne’s headquarters in Mosul, I
witnessed a video that detailed the Di-
vision’s operations in Iraq. The moving
video is dedicated to—and features
footage of—Screaming Eagles who have
lost their lives during the liberation of
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Iraq, and it is clear these lost heroes
are never far from the thoughts of the
soldiers of the 101st. Indeed, these he-
roes remain a source of poignant moti-
vation for their comrades.

For our Armed Forces, sad memories
of fallen colleagues are inescapable,
but so too is the evidence that the
Screaming Eagles are on the right side
of history. From water coolers in
Washington, DC to New York City
newsrooms, many of us forget that our
troops were present at the moment
Iraq was liberated from the tortuous
grip of Saddam Hussein. They have
since witnessed firsthand the birth of a
democratic process and the reawak-
ening of a people enslaved for genera-
tions by fear and oppression. The
Screaming Eagles have worked side by
side with Iraqis to help rebuild a shat-
tered country, and their joint success
in this regard is truly remarkable.

The brave soldiers I met in Mosul
know America is in Iraq for the right
reasons, and that despite setbacks and
tragic incidents we are winning the
peace in Iraq, just as surely as we won
the war.

At one point during my visit, one of
the Screaming Eagles came up to me
and introduced himself as a captain
who hailed from my hometown of Lou-
isville. In the entryway of one of
Saddam’s former palaces—now serving
as the 101st Airborne’s division head-
quarters—he presented me with a flag
of the Commonwealth of Kentucky,
and recalled how he brought it with
him as the division left Fort Campbell
and fought north from Kuwait, up
through Baghdad, and on to Mosul.

This captain spoke with well-earned
pride about the role he and his fellow
soldiers played in liberating the Iraqi
people and winning the war. And he
spoke of the progress they were mak-
ing in winning over the hearts and
minds of these newly free people by
treating the Iraqis with a level of dig-
nity and respect they have not received
for generations.

While in Mosul, I met with the newly
elected governing council of Iraq’s
Nineveh Province, and I can tell you
that the respect and appreciation these
democratically elected leaders have for
the U.S. efforts is ample evidence the
Screaming Eagles are indeed winning
the hearts and minds of the Iraqi peo-
ple.

Indeed, both this democratically
elected new government and that
young captain would want us all to un-
derstand that America did the right
thing to help 25 million Iraqis to real-
ize a life without fear. I can assure you
that this captain and his fellow sol-
diers—although mindful of the great
risks and danger inherent in their
work—are committed to finishing the
job by winning the peace and helping
the Iraqis to get back on their feet.

I keep this soldier’s flag—still cov-
ered in dust and dirt from its historic
travels—in my office as a reminder
that when America sets out to accom-
plish a difficult task, it finishes the



November 25, 2003

job. And when I hear discouraging or
saddening news from Iraq, I think of
this young captain’s dedication to this
mission, and know that America
must—and will—stay the course.

Mr. President, the entire Fort Camp-
bell community grieves the loss of
every single Screaming Eagle, and we
long to welcome the division home to
the fertile farmland of western Ken-
tucky.

But when the division returns to
Kentucky, it will have left an indelible
mark on the memories of the people of
northern Iraq. The 101st has treated
the Iraqi people with respect and
honor. They have acted not as occu-
piers, but as allies to the victims of
Hussein’s brutal reign. When the
Screaming Eagles come home, Iraqis
will see their legacy around every cor-
ner: in the hundreds of newly refur-
bished schools, in the electricity that
now is available 24 hours a day, in the
swimming pool renovated for Iraqi kids
by the division, in the repaired irriga-
tion canals that bring water to the
wheat fields near Mosul, in the soccer
fields that are no longer killing fields,
and in the proud Iraqis now patrolling
the streets of a free Iraq as policemen
respectful of the human rights and dig-
nity of their fellow citizens.

Mr. President, Iraq is now free—and
an evil despot no longer threatens the
United States and his neighbors—be-
cause of the selfless actions of the indi-
vidual soldiers of units like the 101st
Airborne. I pray that the families of
those Americans who have lost their
lives in this conflict find comfort and
solace in their time of need. Their
loved ones are American heroes, and I
will never forget their sacrifice.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

KEY ACCOMPLISHMENTS IN THE
FIRST SESSION OF THE 108TH
CONGRESS

Mr. MCCONNELL. Mr. President, as
the first session of the 108th Congress
draws to a close, the score of accom-
plishments of this Senate comes into
clearer view. By any historical com-
parison, this Senate’s record of accom-
plishments is remarkable. But when
one considers the slender majority that
this party holds in the Senate, and the
numerous unforeseen challenges that
have risen, the record of accomplish-
ments is truly extraordinary.

Our efforts, the efforts of this Senate
in the first session of the 108th Con-
gress, have improved the security of
America and the lives of all Americans
in significant ways.

While the homeland and national se-
curity of America has been strength-
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ened, the economic and retirement se-
curity of all Americans has also dra-
matically improved.

America’s security has benefited
from the first funding of the Depart-
ment of Homeland Security, the con-
firmation of the first Secretary of
Homeland Security, full funding of the
war on terrorism, passage of a modern-
day Marshall plan for Iraq, and passage
of both the Defense authorization and
appropriations bills.

The security of the American people
in their work and their retirement has
dramatically improved as well. The
economic growth package passed ear-
lier this year has pushed the economy
to the highest quarterly growth rate in
almost 20 years, while the promise of
prescription drugs for our seniors on
Medicare, thwarted for 38 long years, is
just hours—just hours—away from be-
coming the law of the land with the
stroke of the President’s pen.

These major legislative victories
have been as demanding as they have
been time consuming. Yet that did not
stop the majority leader from getting
the work of the people done.

In an extraordinarily tenacious man-
ner that should make all Tennesseans
proud, our leader, BILL FRIST, con-
fronted not just the challenges of last
year’s business but also the present de-
mands of the war on terrorism.

As I think back on the first year of
Senator FRIST’s position as our leader,
I think we can all feel extraordinarily
proud of his many accomplishments in
holding this somewhat fractious body
together in order to advance the agen-
da.

The Senate, as we all know from
working here, and as many Americans
know from studying the history books,
was basically constructed not to func-
tion very well or certainly not very
quickly. At one time or another, vir-
tually every Senator takes advantage
of that opportunity. Then you add on
top of that the fact that the American
people dealt a very narrow majority to
the majority party.

Many thought at the beginning of the
year the prospect of very much success
was quite limited indeed. But as you
look back over the year, under Senator
FRIST’s extraordinary leadership, we
have been able to make enormous
progress for the American people.

It all began back in January, when
we had to pass 11 appropriations bills,
uncompleted from the previous year.
Under Senator FRIST’s leadership, we
completed the emergency wartime sup-
plemental appropriations bill. He
brought to a successful conclusion the
fires and NASA disaster supplemental
appropriation. Then he pulled together
the conference to pass a very tough
Iraq reconstruction supplemental ap-
propriations bill—all of this in the past
year.

Even though, as of today, it is not ex-
actly clear when our remaining appro-
priations bills will be approved, what
we can say is this: That under Senator
FRIST’s leadership, all but 1 of the 13
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appropriations bills have gone through
the Senate. Six bills are the law of the
land and the remaining seven could be
just hours away from being success-
fully concluded, or might be concluded
in a couple of weeks. But, in any event,
they are largely completed and are
awaiting the desire of the Senate to
pass this omnibus report and move it
along.

When that happens, the Senate will
have passed 27 normal and supple-
mental appropriations bills into law—
not a bad year’s work.

With this record on appropriations,
with passage of the economic growth
package, and with passage of the Medi-
care prescription drug bill, expecting
anything more from this Senate would
not be reasonable. But in fact much
more has been delivered to the Amer-
ican people by this Senate under the
leadership of Senator BILL FRIST. We
have banned the horrific practice of
partial-birth abortion. We have passed
the Do Not Call Registry at the Fed-
eral Trade Commission. We provided
tax relief to military families. We
passed the Healthy Forests Act to stop
the catastrophic wildfires we have wit-
nessed raging across the western lands.
I might say, the occupant of the chair,
the Senator from Idaho, was right in
the middle of that debate from the be-
ginning to the end, helping steer it to
a successful conclusion. I commend
him for his extraordinary work on the
Healthy Forests proposal.

We have enacted free trade agree-
ments with Chile and with Singapore.
The Senate has passed the Federal
Aviation Administration reauthoriza-
tion to revitalize an air transport in-
dustry suffering from the effects of the
terrorist attack of 9/11. We pushed a
comprehensive Energy bill to within
two votes of breaking a filibuster.

One thing we can say today: This is
only the end of the first session. We
have a second session of the 108th to
go. We have not given up on the pros-
pect of getting an Energy bill. We are
going to have a very cold winter. We
have the potential for blackouts, all
kinds of problems that could be dealt
with substantially by the passage of
this Energy bill. I believe there will be
two additional Senators who will see
their way to supporting an Energy bill
something like the one we currently
have before us in order to prevent
America from having another experi-
ence like we had last summer with the
blackout.

After more than a decade of repres-
sion, the Senate has passed the Bur-
mese Freedom and Democracy Act. In
addition, we secured resources to im-
prove our Nation’s elections systems
and, hopefully, we will finish the job
through the omnibus appropriations
bill currently being negotiated. We
made a commitment to our States to
be a partner in this endeavor, and we
took the first step to honor that com-
mitment.

I want to linger a moment on this
whole election reform issue. Senator
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CHRIS DoDD of Connecticut deserves an
enormous amount of credit, as does
Senator KIT BOND of Missouri. The
three of us worked long and hard to
produce an election reform bill, the
theme of which was to make it easier
to vote and tougher to cheat. There is,
in the context of passing the final om-
nibus, an additional billion dollars
going out to the States to guarantee
that we have the cleanest and the most
efficient election in American history
next November of 2004.

That money must get out the door,
and that is another reason we need to
wrap up this omnibus appropriation at
the earliest possible moment. States
and localities all over America are
waiting so they can implement this
mandate, which is a funded mandate—
not an unfunded mandate, a funded
mandate—only when the money gets to
the States. The sooner we pass the om-
nibus, the sooner that will happen, and
the more likely it is that we will have
the most honest, the most efficiently
conducted election in American his-
tory next November of 2004.

Numerous other legislative accom-
plishments have been reached during
this session. Specifically, the Senate
has passed the President’s faith-based
initiative. We have funded the efforts
to eradicate the scourge of global
AIDS. We acted to guard our children
against abduction and exploitation by
passing the PROTECT Act. We im-
proved safeguards from foreign terror-
ists by enacting the FISA bill. We ex-
panded NATO to include almost all of
the former Warsaw Pact countries. We
also passed a significant arms reduc-
tion treaty with our former enemy,
turned ally, Russia. We took steps to
bridge the digital divide by providing
needed funds to historically Black col-
leges.

We awarded a congressional gold
medal to U.K. Prime Minister Tony
Blair and affirmed the constitu-
tionality of using the term ‘‘under
God” in the Pledge of Allegiance.

We have a solemn responsibility to
the American people to improve their
lives, to protect their homeland, and
build a future filled with hope and op-
portunity. This year, we have made ex-
cellent progress in fulfilling our obliga-
tions to the American people. Next
year, it is our hope and intention to do
even more.

Let me say in closing, again, how
much I admire and how much all of us
appreciate the extraordinary leader-
ship of our majority leader, Senator
FRIST. He has been very skillful in ad-
vancing our legislative agenda in a
body which is designed to thwart al-
most every initiative. He has done it
with a very narrow majority. So as we
wrap up the first session, plaudits to
the leader, to all of our colleagues, not
only on the Republican side but
throughout the Senate, who have
worked extraordinarily hard this year.

We had 459 votes this year. We were
doing a lot of voting on a lot of issues
during the course of the year. In fact,
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we had more votes in the Senate this
year than any time since 1995, the first
yvear of the Contract with America. We
had a lot of very close votes, a lot of
dramatic experiences in the Senate.

Back during the budget, we had three
votes on which the Vice President had
to break the tie in the chair. So for
those who were interested in drama
and who typically think of the Senate
as a place where you to go watch paint
peel, there was a good deal of excite-
ment this year at various intervals in
our legislative consideration.

I hope all Members will enjoy the
Thanksgiving holiday and Christmas
with their families and come back to
Washington refreshed to tackle the
agenda that remains in the second ses-
sion of the 108th Congress.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CHAFEE). Without objection, it is so or-
dered.

————
INTERNET TAX MORATORIUM

Mr. FRIST. Mr. President, on Novem-
ber 1, 2003, the most recent Internet tax
moratorium expired. In the weeks prior
to and following this expiration date, I
have been trying to broker a com-
promise between those who, like me,
support making the moratorium per-
manent and those who oppose a perma-
nent extension. Unfortunately, we have
been unable to reach resolution on leg-
islative language that would allow us
to make the moratorium on Internet
access technology neutral and perma-
nent. However, I remain committed to
passing a revised moratorium next
year which ensures that all Americans
can receive Internet access tax free, re-
gardless of technology.

I respect the arguments of those Sen-
ators who are concerned that the lan-
guage in S. 150, the Internet Tax Non-
discrimination Act, will infringe on the
ability of States to tax traditional
telecommunication services. Because
of their concerns, I allowed the bill to
be fully debated on the floor of the
Senate for several days. In the end,
after spirited discussions, the relevant
parties could not reach agreement on
appropriate language and the current
moratorium had expired.

After that process failed to achieve a
resolution, I sought to broker a com-
promise by laying out a menu of op-
tions from which the parties could
choose. None of these options were per-
fect, and none went as far to protect
the Internet from taxation as I would
have liked. But in the spirit of com-
promise, I believed that taking some
action was better than doing nothing
at all. Unfortunately, the various rel-
evant parties disagreed. Every option I
suggested was rejected by both sides
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and both indicated that no deal was
better than any of the options I had set
forth. As an aside, this was the first,
last and only moment when the various
parties were able to reach agreement
with respect to anything having to do
with taxing the Internet.

At this point it became clear to me
that no agreement was in the making
with respect to a permanent or even
multiyear extension of the Internet tax
moratorium. I therefore suggested that
we pass, as a part of the omnibus ap-
propriations bill, a so-called ‘‘Internet-
tax CR”’—basically an extension of the
expired statute to cover the gap be-
tween November 1 and the second ses-
sion of the 108th Congress when the
Senate would be able to return to this
issue.

My concern was that if we did not ex-
tend the moratorium, the Internet
would be open to multiple and dis-
criminatory taxes for the fist time in 5
years. And while a simple extension
would not have addressed the troubling
efforts in several States to begin tax-
ing DSL access, I still believed that
doing something was better than doing
nothing. Further, I was prepared to
make it clear that the spirit of the
original moratorium was intended to
make all Internet access tax free, and
that extending the current moratorium
should not be an invitation for any
State to continue or begin anew taxing
DSL.

Much to my disappointment, even a
simple extension of the original mora-
torium failed to gain consensus sup-
port. And even when we agreed to con-
sider modifying the original language
to prevent states from taxing DSL for
the duration of this Internet-tax CR,
the House of Representatives was un-
willing to agree.

As the strong bipartisan support of
the Internet moratorium indicates,
there is a growing consensus that the
Internet should never be singled out for
multiple or discriminatory taxation
and that all forms of Internet access
should be tax free. Rather than finding
new ways to tax the Internet, the un-
precedented benefits it offers to our so-
ciety and economy should be encour-
aged by policymakers at the Federal,
State and local levels. We must not
allow differences over details of the
moratorium to result in tax policies
which damage this critical economic
engine of the future. The Internet is
too important.

I specifically thank Senator MCCAIN,
Senator SUNUNU, and Senator ALLEN
for their excellent leadership and dedi-
cation to this issue. Their efforts have
ensured that this important tech-
nology issue receives the attention it
deserves from Congress. As majority
leader, it is my intention to work hard
to get the strongest, longest ban on
Internet taxes as possible. As such, I
will make passing a meaningful, re-
vised Internet tax moratorium a pri-
ority for next year.
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CADET NURSING CORPS

Mr. REID. Mr. President, some of us
are barely old enough to recall the end
of World War II. And we remember that
it was an effort that involved the en-
tire Nation in a monumental struggle
against the evil of fascism.

During World War II the United
States sent more than 250,000 nurses to
the front lines to care for our wounded
Allied troops.

By 1942, the country was experi-
encing a shortage of nurses for domes-
tic medical needs. In fact, the shortage
was so severe that many clinics were
forced to close.

To alleviate our domestic medical
crisis, Congresswoman Frances Payne
Bolton introduced legislation creating
the United States Cadet Nurse Corps in
1943. Over the next 5 years, the Corps
recruited about 125,000 young women to
assume the duties of nurses who had
been dispatched to the front lines.
Throughout World War II, cadet nurses
accounted for 80 percent of the nursing
staff in our domestic medical facilities.

Cadet nurses completed rigorous
training under the jurisdiction of the
Public Health service. They also
pledged to serve at any time during the
war, at any hospital or clinic where
they might be needed. They were often
required to leave their families and fill
vacant positions across the country.
They acted as both caregivers and med-
ical doctors—as there was also a scar-
city of doctors—to the sick and wound-

ed.

The Cadet Nurse Corps provided the
support of health care system needed.
By putting the needs of the Nation
ahead of their own, these young women
made it possible for Allied troops to re-
ceive the best possible medical care
during a time of war.

Although the uniforms of these dedi-
cated cadet nurses were decorated with
patches certified by the Secretary of
the Army, and they served under the
authority of commissioned officers, the
Cadet Nurse Corps has never been rec-
ognized as a military organization.

Today, many of these cadet nurses
are no longer living. Those who do sur-
vive are in their seventies and eighties.
Ironically, they are not entitled to use
the veterans health care system, nor do
they receive other benefits such as dis-
ability pay.

Even more important, they rarely re-
ceive the recognition they deserve for
their service to their country. And
every year, as more of the cadet nurses
pass away, it becomes too late to rec-
ognize them.

These women served their country in
a time of war. I believe they deserve to
be recognized as veterans of that war
effort. Therefore, I support veterans
status for members of the Cadet Nurse
Corps.

I have introduced legislation that
would accomplish this goal. I hope my
colleagues will support this effort so
we can finally properly recognize the
cadet nurses for their outstanding serv-
ice to this country.
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SUPPORTING OUR TROOPS AND
THEIR FAMILIES

Mr. DOMENICI. Mr. President, as we
approach the Thanksgiving Day holi-
day, we as Americans have much for
which to be thankful. Around dinner
tables this year, there will be added joy
of loved ones returning home espe-
cially in the case for those families of
members of our Armed Forces. Other
homes may not be as joyful, as those
who have chosen to defend their Nation
are stationed abroad, particularly in
Iraq and Afghanistan. Both of these
scenes will occur in my home State,
NM.

We as a Nation are ever grateful to
the men and women of our military
and the families they leave behind to
serve. Today, I rise in support of an im-
portant effort to assist these dedicated
military personnel and their families.

The Armed Forces Relief Trust,
AFRT, is a non-profit fund established
to help ease financial burdens on our
military personnel and their families.
With so many of our troops on ex-
tended overseas deployments, the ben-
efit provided by the Trust is needed
more than ever.

Today nearly 140,000 soldiers, sailors,
airmen and marines are deployed over-
seas in the war on terror. Thousands
more are stationed abroad guarding
our freedom. For the families left be-
hind, the financial burden of caring for
children and meeting other demands
can be a strain. And with an increased
number of National Guardsmen and Re-
servists currently overseas, the number
of families facing such hardship is even
greater.

In my own home State of New Mex-
ico, many have been affected by the
frequent and lengthy deployments as-
sociated with the war on terror. Most
recently, 60 National Guardsmen from
the 5156th Corps Support Battalion out
of Springer, NM, were activated to sup-
port combat forces in Operation Iraqi
Freedom. They join more than 900
other New Mexico Guardsmen already
deployed worldwide, including those
from the Army’s 717th Medical Com-
pany and the 720th Transportation
Company—both from Santa Fe. And
only recently did we welcome home to
Las Cruces the 281st Transportation
Company following its service in the
Persian Gulf. These many deployments
from New Mexico represent what is
happening all over the country.

Clearly, many military members and
their families face burdens that are
compounded by months of separation
and tight budgets. For example, a sol-
dier overseas might face the unex-
pected cost of airfare to attend his fa-
ther’s funeral; a deployed airman’s ex-
pectant wife might incur costs for spe-
cial medical care; or a sailor’s child
may need assistance to cover burden-
some costs associated with attending
college. These situations are what the
Armed Forces Relief Trust is designed
to address.

It seems to me that these are the
sorts of things that we ought to be
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doing to help boost the morale of our
troops. Many endure months away
from home and, in some cases, face the
pressure of operating daily in a combat
zone. The kind of benefit provided by
the Trust gives them some peace of
mind and allows them to focus on their
vital mission. I salute the Military Aid
Societies representing the Army, Navy,
Air Force and Marine Corps for coming
together to create the Armed Forces
Relief Trust. Perhaps more impor-
tantly, I salute all those who have do-
nated to the Trust and are helping to
ensure that the needs of our brave mili-
tary personnel and their dedicated fam-
ilies are being met.

As we all gather with our families
this Thanksgiving and count our bless-
ings, I believe we should remember our
brave men and women in uniform, and
consider supporting the Trust and its
work to these personnel and their fami-
lies in need.

——————

AIR POLLUTION CLOSE TO HOME

Mr. JEFFORDS. Mr. President, I
would like to ask my colleagues and
the American public some serious ques-
tions today—questions about air pollu-
tion and its impacts closer to home.

Many of us listening today have chil-
dren and grandchildren. How many of
them have asthma? How many of us
have taken children to the emergency
room in the middle of the night, des-
perate to put a stop to their terrifying
asthma attacks?

How many of the Nation’s growing
number of asthmatic children have to
carry inhalers to school, and wish they
could run, play, and breathe freely like
the other kids?

How many Americans know young
children who depend on their asthma
inhalers to get safely through a simple
game of baseball? Their asthma at-
tacks could be some of the six hundred
thousand caused by air pollution every
year.

How many of our own children or
grandchildren yearn to play outdoors
during school recess, only to have their
teachers warn them the air is too
unhealthy?

How many of us have parents or sib-
lings with emphysema? Or chronic lung
disease? Reduced lung function, or lung
cancer? Air pollution decreases lung
function and causes asthma and asth-
ma attacks, lung disease, emphysema,
lung cancer, and heart problems.

Do Americans ever worry that their
own lives may be shortened by three or
four years, just because the air is so
dirty?

Sixty thousand people die pre-
maturely in this country every year
because of air pollution. It’s hard to be-
lieve, isn’t it? Let me put it another
way.

Air pollution is responsible for more
deaths than breast cancer, colon can-
cer, pancreatic cancer, skin cancer,
prostate cancer, brain cancer,
lymphoma, or leukemia.

Half of the deaths caused by air pol-
lution are due to power plants alone. In
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fact, power plant-related deaths are so
numerous that they far outnumber
drunk driving fatalities in all but one
of the 15 dirtiest States.

Have Americans ever wondered how
close they live to a powerplant? A Har-
vard University study showed that
those who live near powerplants, who
are often the poorer, less educated, un-
insured, or minority populations, tend
to be the most affected by pollution.
Fortunately for some of us here, we are
probably less vulnerable. We live fur-
ther away, we live more comfortably,
and we have access to quality health
care.

But does that sound like a fair and
equitable distribution of the impacts of
pollution? Hardly.

Americans can experience pollution
very differently. Although 58 percent of
white Americans live in counties vio-
lating Federal air pollution stand-
ards—an unacceptably high percent-
age—T1 percent of African Americans
do. Even worse, twice as many African
Americans die from pollution than
whites. Does that sound like a fair allo-
cation of the impacts?

If these appeals do not strike a chord,
perhaps the economic impact of all
these health problems will.

I have mentioned before that over
30,000 premature deaths can be blamed
on powerplant pollution every year. An
EPA consulting firm using EPA meth-
odology estimated that this loss of life
hurts the U.S. economy by $170 billion
each year. I ask unanimous consent
that a table from this firm’s recent re-
port be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

ESTIMATED ANNUAL HEALTH AND MORTALITY COSTS DUE
TO PARTICULATE MATTER POLLUTION FROM POWER
PLANTS

Mean economic im-
pact

$170,000,000,000
6,130,000,000
41,000,000
59,000,000
21,000,000
179,000,000
2,000,000
3,000,000
16,000,000
10,000,000
25,000,000
543,000,000
1,270,000,000

178,000,000,000

Source: Abt Associates, “The Particulate-Related Health Benefits of Re-
ducing Power Plant Emissions,” October 2000.

Mr. JEFFORDS. When you add in the
economic impact of the tens of thou-
sands of cases of asthma, bronchitis,
pneumonia, heart problems, and lost
work days, you reach a pretty stag-
gering conclusion.

Powerplant pollution alone is respon-
sible for $178 billion in damage to our
health and our economy each year,
burdening our already taxed Medicare
program and draining American pro-
ductivity.

There are even more ways in which
air pollution hurts our way of life.

How many Americans seek peace and
enjoyment in our national parks, only

Attributable inci-
Health effect dence

Mortality .............
Chronic Bronchitis ..
COPD—Hospitalization
Pneumonia—Hospitaliza
Asthma—Hospitalization ..........
Cardiovascular—Hospitalization
Asthma ER Visits
Acute Bronchitis .......
Upper Respiratory Symptoms ..
Lower Respiratory Sympti

Asthma Attacks ..
Work Loss Days ..
Minor Restricted Activity Days ..

30,100
18,600
3,320
4,040
3,020
9,720

5,130,000
26,300,000
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to find the vistas clogged with haze?
Do families go hiking in our national
forests, only to reach bald stands of
trees that have been Kkilled by acid
rain?

I know many people from my State
of Vermont and other States are avid
skiers. Do they wonder why ski resorts
must make their own snow more now
than ever before, and why the ski sea-
son continues to come later each year?
Global warming will threaten more
than ski vacations in the very near fu-
ture. Global warming and rising sea
levels could mean life and death to
those in our society who live on the
margins.

Do those listening today enjoy fish-
ing trips with their families? Do their
husbands and wives, daughters and
sons, and grandchildren eat the fish
that are caught?

I am sorry to say that the fish being
caught may contain unhealthy levels
of mercury, likely due to dirty power-
plants. Coal-fired powerplants emit
mercury emissions. Mercury contami-
nates rainwater. It settles in water-
ways. It poisons fish. The contami-
nated fish create a health risk.

Powerplants are responsible for one-
third of all U.S. mercury emissions.
Amarzingly, they are currently unregu-
lated.

Are doctors warning pregnant women
not to eat fish because mercury endan-
gers fetuses? I hope they do, because
one in 12 women in this country—that
is 5 million women—have blood levels
of mercury above EPA’s safe health
threshold. That means that over 300,000
newborns each year face increased risk
of nervous system damage due to mer-
cury exposure in the womb.

How many Americans have children
or grandchildren with learning disabil-
ities, speech problems, attention dis-
orders, loss of muscle coordination,
memory problems, poor visual spatial
skills, vision problems, hearing loss,
seizures, mental retardation, or cere-
bral palsy? Have they ever wondered
whether these disorders could be due to
mercury exposure?

We all saw what happened when a
teen spilled less than a cup of mercury
at Ballou High School in Southeast
Washington. The metal is so toxic to
humans that officials closed the school
for over a month and evacuated 17
nearby homes.

Do we feel comfortable knowing that
U.S. powerplants emit 50 tons of toxic
mercury into the air every year, so
that it may fall in our backyards, in
our grandchildren’s sandboxes, and in
the lakes where we fish?

How many Americans depend on fish-
ing in tainted waters for their liveli-
hood? Chances are, they live in one of
the 44 States in the Nation with fish
advisories for mercury and other toxic
pollutants. Chances are also likely that
they are unaware that eating fish
poisoned by mercury can damage their
nervous system, cardiovascular sys-
tem, kidneys, and immune system.

Sadly, some ethnic groups and an-
glers who rely on high amounts of fish
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in their diets face two to five times the
health risk. Unfortunately, these
Americans may lack health insurance
and access to proper medical care to
deal with these problems.

I have made an appeal today to my
distinguished colleagues and to my fel-
low Americans. I know my colleagues
are compassionate and they do every-
thing possible to represent their con-
stituents, their States, and the Nation
well. I only hope they are moved by
some of what I have said today to take
swift and serious action to protect our
air quality.

Unfortunately, this administration’s
recent and upcoming actions to dis-
mantle our clean air laws mean we all
have to be vigilant. I will fight to pro-
tect those 60,000 lives and those 300,000
newborns. I will fight to bring down
the $178 billion in costs to human
health and to our precious environ-
ment. But Americans will need all of
my colleagues’ help, too.

Senators should send a message to
the President and EPA Administrator
Leavitt right now. It needs to be loud,
and it needs to be clear.

The Clean Air Act says utility emis-
sions of air toxics, especially mercury,
have to come down drastically. EPA is
already years behind in regulating.
There should be no further delay.

In the coming weeks, EPA is likely
to propose a rule on mercury that is
not legal or sanctioned by the Clean
Air Act. Senators should tell Adminis-
trator Leavitt and the President that
these ongoing assaults on air quality
have to stop.

I call on the President to do the right
thing for once on clean air—cut toxic
air emissions from powerplants. Do it
right. Do it as the law requires. And do
it now.

———
DIETARY SUPPLEMENTS

Mr. DORGAN. Mr. President, I ex-
press my support for an amendment of-
fered by my colleagues Mr. HATCH, Mr.
HARKIN, and DURBIN earlier this year
that provides funding for the Food and
Drug Administration to implement the
dietary supplements law.

I sponsored and voted for the Dietary
Supplement Health and Education Act,
DSHEA, of 1994 and continue to support
it today because it gives consumers the
power to make informed decisions
about whether they want to use dietary
supplements. Millions of Americans
take vitamins, minerals, and other die-
tary supplements every day, knowing
that if there is a problem with a par-
ticular product the FDA has the au-
thority to step in to protect the public.

Ever since the tragic death of Balti-
more Orioles pitcher Steve Bechler ear-
lier this year there has been increased
interest in the potential dangers of
taking ephedra. In the wake of that
tragedy, the FDA has opened an inves-
tigation into the use of ephedra.

I support the enforcement efforts and
urge the FDA to act as expeditiously as
possible. I know some of my colleagues
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would simply like to see ephedra
banned by legislation. My own view is
that we already have a review process
in place under DSHEA and now it is
important for Congress to help the
agency do its job.

I support the amendment offered by
my colleagues because it does just
that. We must continue to provide con-
sumers with informed choices about di-
etary supplements and one way to do
that is to make sure the FDA has the
resources to do the job as expeditiously
as possible.

The FDA should conclude its rule-
making on ephedra, as well its ‘‘good
manufacturing practices’” rules, and
move forward as quickly as possible so
that consumers can be better informed.

——
LOCAL LAW ENFORCEMENT ACT
OF 2003
Mr. SMITH. Mr. President, I rise

today to speak about the need for hate
crimes legislation. On May 1, 2003, Sen-
ator KENNEDY and I introduced the
Local Law Enforcement Enhancement
Act, a bill that would add new cat-
egories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable in our society.

On Saturday, October 25, 2003, an off-
duty officer in Austin, TX, was at-
tacked in an apparent anti-gay hate
crime. The victim, his partner, and a
friend were at a stop sign in a vehicle
with a rainbow sticker on the license
plate. Two pedestrians in the crosswalk
blocked the vehicle while six to eight
other men approached and began
pounding the car. Witnesses say one
man struck the victim in the face and
pulled him from the passenger seat
while yelling, ‘‘faggot.”” The officer fell
to the ground, and the attackers
picked him up only to beat him again.
He suffered broken teeth and puncture
wounds on his lower lip.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. I believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

———————

HONORING OUR TROOPS AND
LOCAL BROADCASTERS

Mrs. LINCOLN. Mr. President, I rise
today to recognize a program that pro-
vides an important service to the men
and women serving in our military.
With our Armed Forces deployed for
extended tours of duty in both Iraq and
Afghanistan, the pressures placed on
family members left behind can be
enormous. While the military is dedi-
cated to taking care of its own, the
need continues to escalate.

Today, more than 140,000 troops are
fighting the war on terrorism in Iraq,
in Afghanistan, and around the world.

Many of our brave men and women
have now been deployed much longer
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than expected. Some active units
served in Afghanistan, returned home
for 6 months, and were immediately re-
deployed to Iraq

Reservists are facing extended de-
ployment as well. Arkansas reservists
in the 39th Infantry Brigade, for in-
stance, were recently called up for
what could be a 1-year rotation in Iraq
beginning early next year. In many
cases, the sole breadwinner in a family
is deployed, making it difficult for the
families left behind to cope with med-
ical bills or other unexpected expenses.

Today, I would like to recognize an
effort undertaken by local radio and
television stations to help address
these issues. The National Association
of Broadcasters is leading its local tel-
evision and radio stations in a partner-
ship with the Armed Forces Relief
Trust to raise funds for military fami-
lies in need.

By producing, distributing, and air-
ing radio and television public service
announcements, the NAB and its radio
and television broadcast members are
helping raise funds for those military
families in need.

Last year, the four emergency assist-
ance programs representing the Army,
Navy, Air Force, and Marine Corps dis-
tributed more than $109 million in in-
terest free loans and grants to military
families. Now that the four programs
have joined together into the one trust,
and more importantly, now that the
trust is receiving generous access to
the airwaves to get out its message,
they will undoubtedly be able to pro-
vide yet more assistance.

All of us count on our service people
who are far from home protecting us.
Their families are enduring hardship
enough in waiting for them to return.
It is incumbent upon all of us to ensure
their families do not want financially
during this most difficult time. I would
like to compliment the local radio and
television stations that are involved in
this effort. As small business people,
they are dedicating a valuable re-
source—airtime—to a timely and im-
portant cause. I salute their efforts.

——————

TRIBUTE TO CPT RANDALL L.
ZELLER

Mr. WARNER. Mr. President, I rise
today to pay tribute to a dedicated pa-
triot, sailor, husband and father, CPT
Randel L. Zeller, USN. By the time the
Congress reconvenes in January, Cap-
tain Zeller will have retired from ac-
tive duty after 27 years in uniform with
the U.S. Navy. CPT Randy Zeller has
served the Navy and the Nation faith-
fully and well over these many years,
most recently as the legislative direc-
tor for the Chairman of the Joint
Chiefs of Staff.

Captain Zeller deserves our recogni-
tion and gratitude. He has been associ-
ated with the Congress in a variety of
positions for over seven years. His ca-
reer accomplishments reflect the type
of military officer this Nation has de-
pended upon for over 225 years, during
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peace and conflict. I would like to take
a moment to highlight Captain Zeller’s
career.

The son of a career Army soldier,
Randy Zeller was born at Fort Belvoir,
VA. Continuing this family tradition of
service, Randy earned an appointment
to the United States Naval Academy in
Annapolis, graduating in 1975 with a
bachelor of science degree in marine
engineering. Following commissioning,
he completed the nuclear power train-
ing program and the Submarine Officer
Basic Course.

This promising young officer was as-
signed to four tours aboard nuclear at-
tack submarines, one tour on an air-
craft carrier, a tour as commander of
the USS Gato (SSN 615) and, as com-
mander of the Trident Submarine Refit
Facility. His tours of duty have in-
cluded assignments to the USS Groton
(SSN 694) as Division Officer in 1977;
Submarine Training Department Head
and submarine tactics instructor at the
Fleet Anti-Submarine Warfare Train-
ing Center Atlantic in Norfolk, Vir-
ginia, 1980-1982; and, Chief engineer on
the USS Phoenix (SSN 702), from Feb-
ruary 1983-1985. In November 1985, he
reported to Carrier Group Two (CCG-2)
aboard the USS CORAL SEA (CV-43), as
a Tactical Action Officer and the Bat-
tle Force Anti-Submarine Warfare Offi-
cer. While assigned to CCG-2, he served
on the Fleet Strike Warfare Com-
manders’ staff during the surface ac-
tion and contingency air strikes
against Libya in 1986. In December
1987, he returned to the USS Groton as
Executive Officer, serving until July
1990. During this tour, the USS Groton
earned the COMSIXTHFLT ‘‘Hook’ em
Award” for anti-Submarine Warfare ex-
cellence and played a key role in con-
tingency operations near Lebanon.

Captain Zeller’s first command was
the USS Gato in March 1992. Not sur-
prisingly, his ship executed several
“First of their kind” missions, dem-
onstrating the utility of the attack
submarine in the post cold war era. For
her service during the U.N. embargo of
Haiti, USS Gato was awarded the Joint
Meritorious Unit commendation. The
USS Gato was also awarded the Navy
Meritorious Unit commendation for ex-
emplary performance from June 1993 to
June 1994. In June 1994, Captain Zeller
was the Naval Submarine League
RADM Jack Darby national award re-
cipient for inspirational leadership and
excellence of command.

After Captain Zeller left command in
November 1994, he served in several im-
portant staff positions, during which
he began his association with the con-
gress. From January 1995 to March 1997
he served in the Department of the
Navy’s Office of Legislative Affairs in
the Pentagon (OLA). At OLA he was in-
strumental in the Navy’s successful ef-
fort to gain Congressional authoriza-
tion for the third and final Seawolf
class submarine, as well as the first
ship of the Virginia Attack Submarine
class. Recognizing his leadership tal-
ents and potential to assume greater
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responsibilities, Captain Zeller was se-
lected to command the Trident Refit
Facility (TRF), Kings Bay, Georgia, a
2000-man Fleet Maintenance Activity.
During his tour, TRF was awarded the
Meritorious Unit Commendation for
outstanding Trident submarine main-
tenance performance. Following this
highly successful command tour, Cap-
tain Zeller returned to service on the
Secretary of the Navy’s staff as the
Deputy Chief of Legislative Affairs,
from May 1999 to June 2000. Captain
Zeller was then selected to be the Leg-
islative Director for the Chairman of
the Joint Chiefs of Staff. During this
tour of duty from June 2000 until his
retirement, Captain Zeller served the
Chairman of the Joint Chiefs and the
Congress during an especially demand-
ing time in U.S. history that included
the attacks of September 11, 2001 on
the World Trade Center and the Pen-
tagon, and subsequent military oper-
ations in Afghanistan, Iraq, and else-
where in the Global War on Terrorism.
His important contributions were of
great importance in keeping the Con-
gress fully informed regarding world-
wide military developments and re-
quirements. Captain Zeller’s timely,
responsive support was critical to the
success of global U.S. military efforts.

A successful military career is not
accomplished without dedication and
sacrifice. Captain Zeller is fortunate to
have the devoted support of his wife,
the former Deborah Lee Chairman of
Dayton, OH, and their two children Al-
exandra (11) and Nathaniel (8). For
their support, service and sacrifice,
they have my profound appreciation,
and that of a grateful Nation.

It is a great honor and personal privi-
lege for me to recognize the exemplary
service of CPT Randel L. Zeller and his
family today. Their selfless service to
country, to the Navy, to their commu-
nity, and to family serve as an inspira-
tion to those whose lives they have
touched, and who now carry on the
proud traditions of our Armed Forces.
As the Zeller family moves into a new
chapter in their lives as valued citizens
of the Commonwealth of Virginia, I
wish them the continued success and
happiness they so richly deserve. May
they always enjoy fair winds and fol-
lowing seas.

———

DELAWARE’S BILL OF RIGHTS
COMES HOME

Mr. BIDEN. Mr. President, it is with
tremendous pride that I rise today to
commemorate that after 213 years,
Delaware’s original copy of Bill of
Rights ratified in 1790, is returning
home.

This is a story steeped in history,
mixed with some modern-day political
negotiations—worth celebrating.

While Delaware holds the distinction
as the first State to ratify the Con-
stitution, on December 7, 1787, it was
the sixth State to ratify the Bill of
Rights—on January 28, 1790. The two
signors of this historic document were
Jehu Davis and George Mitchell. And
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they were quite efficient. Instead of
drafting a separate letter, as most
States did, to notify Congress of Dela-
ware’s ratification of the Bill of
Rights, they simply penned their signa-
tures on the Bill of Rights document
and returned it whole cloth to Con-
gress. Thus, Delaware had no copy of
what Davis and Mitchell signed.

The National Archives, to its im-
mense credit, conserved Delaware’s
original copy of the Bill of Rights in
pristine condition for more than two
centuries. However, two years ago
Delaware’s Public Archives, State
House Majority Leader Wayne Smith,
and the Delaware General Assembly
asked the congressional delegation to
help negotiate the return of our Bill of
Rights document. We all agreed that
this historic document should be dis-
played for all to see in Delaware, not
stored in the basement of the National
Archives in Washington, DC.

The National Archives is, justifiably,
quite protective of its documents. Suf-
fice to say that it took ten months of
negotiations, meetings, letters and
conference calls to come to terms on
an agreement that returns this docu-
ment to Delaware, while retaining the
National Archives legal and preserva-
tion rights to it.

Starting this December 7, on my
State’s 216th birthday, its original Bill
of Rights will be on display for all to
see. It will be on view at our new,
state-of-the-art Public Archives Build-
ing in Dover, DE. And that is exactly
where this document belongs—on pub-
lic display where school students and
adults alike can appreciate its historic
significance.

We should all be proud of this accom-
plishment because it’s part of our his-
tory. The Bill of Rights is a symbol of
who we are and the values we hold
dear. It ties us to our past and reminds
us of those principles that will guide us
into the future.

——
CENTER FOR AMERICAN
PROGRESS’'S NEW  AMERICAN

STRATEGIES FOR SECURITY AND
PEACE CONFERENCE

Mr. LEAHY. Mr. President, in the
end of October, the Center for Amer-
ican Progress, in conjunction with The
American Prospect magazine and The
Century Foundation, held a conference
on U.S. national security titled, ‘‘New
American Strategies for Security and
Peace.” Three of my fellow senators—
Senator HILLARY CLINTON, Senator JOE
BIDEN, and Senator CHUCK HAGEL—and
Dr. Zbigniew Brzezinski made incisive
remarks at this conference about the
direction of our country’s foreign pol-
icy and its effects on Americans at
home and abroad. They also spoke
about how to restore America to re-
spected international leadership. I ask
unanimous consent that the remarks of
Senator CLINTON and Dr. Brzezinski be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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REMARKS OF SENATOR HILLARY RODHAM
CLINTON

WASHINGTON, Oct. 29, 2003.—Thank you,
John for that introduction. I want to com-
pliment you for all the hard work that you
have put into the creation of the Center for
American Progress, an institution that I am
convinced will be a tremendous force in en-
gaging in the war of ideas so critical to our
country’s future. And there is no better lead-
er for that effort than John Podesta who has
the warrior spirit and strategic mind needed
for such an endeavor. I also want to thank
Bob Kuttner at the American Prospect and
Dick Leone at the Century Foundation for
their work on this conference.

Today’s conference, ‘‘New American Strat-
egies for Security and Peace” comes at a
critical point in our nation’s history and I
commend the Center for American Progress,
the American Prospect and the Century
Foundation for putting together from what
is, by all accounts, an outstanding program.

Today is a critical moment, not just in our
history, but in the history of democracy. As
we seek to build democratic institutions in
Iraq, and we in this room push for us to
reach out to our global partners in this en-
deavor, this nation must remember the te-
nets of the democratic process that we advo-
cate.

The issue I'd like to address is whether we
apply the fundamental principles of democ-
racy—rule of law, transparency and account-
ability, informed consent—not only to what
we do at home but to what we do in the
world. There can be no real question that we
must do so because foreign policy involves
the most important decisions a democracy
can make—going to war, our relations with
the world, and our use of power in that
world.

But the fact is that new doctrines and ac-
tions by the Bush administration undermine
these core democratic principles—both at
home and abroad. I believe they do so at a
severe cost.

In our efforts abroad, we now go to war as
a first resort against perceived threats, not
as a necessary final resort. Preemption is an
option every President since Washington has
had and many have used. But to elevate it to
the organizing principle of American stra-
tegic policy at the outset of the 21st century
is to grant legitimacy to every nation to
make war on their enemies before their en-
emies make war on them. It is a giant step
backward.

In our dealings abroad, we claim to cham-
pion rule of law, yet we too often have
turned our backs on international agree-
ments. The Kyoto Treaty, which represents
an attempt by the international community
to meaningfully address the global problem
of climate change and global warming. The
biological weapons enforcement protocol.
The Comprehensive Test Ban Treaty. This
unwillingness to engage the international
community on problems that will require
international cooperation sends a clear sig-
nal to other nations that we believe in the
rule of law—if it is our law as we interpret
it. That is the antithesis of the rule of law.
The administration argues that inter-
national agreements, like the Kyoto Treaty,
are flawed. And the fact is they have some
good arguments. When the Clinton adminis-
tration signed the Kyoto Protocol it said
that, working, inside the tent, it would try
to make further improvements. But rather
than try to make further improvements from
inside the process, the Bush administration
stomped out in an effort to knock over the
tent. That is not the prudent exercise of
power. It is the petulant exercise of ideology.

In our dealings abroad, we more often than
not have promoted, not the principles of
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international cooperation, but the propen-
sity for an aggressive unilateralism that
alienates our allies and undermines our te-
nets. It deeply saddens me, as I speak with
friends and colleagues around the world, that
the friends of America from my generation
tell me painfully that for the first time in
their lives they are on the defensive when it
comes to explaining to their own children
that America truly is a good and benign na-
tion. Their children, too often, have seen an
America that disregards their concerns, in-
sists they embrace our concerns and forces
them to be with us or against us. Our Dec-
laration of Independence calls for ‘‘ a decent
respect for the opinions of mankind,” yet
this administration quite simply doesn’t lis-
ten to our friends and allies. From our most
important allies in Europe to relations with
our neighbors in this hemisphere, this ad-
ministration has spanned the range of emo-
tions from dismissive to indifferent. Ask
President Vincente Fox, who staked his
Presidency on a political alliance with Mexi-
co’s historically controversial ally to the
north, only to discover that he got no farther
north than Crawford, Texas.

If we are to lead this world into a wholly
democratic future, we must first be con-
sistent in the principles we champion and
the ones we pursue.

Nowhere is this more apparent than in the
transparency of government decisions. With-
out such transparency, how can leaders be
accountable? How can the people by in-
formed? Without such transparency—open-
ness and information—the pillars of democ-
racy lose their foundation.

Of course in a democracy, there always is
tension between the information that the
Executive Branch needs to keep secret and
the information that must be provided to the
public to have an informed citizenry. There
are no easy answers to striking the right bal-
ance. But we must always be vigilant against
letting our desire to keep information con-
fidential be used as a pretext for classifying
information that is more than political em-
barrassment than national security. Let me
be absolutely clear. This is not a propensity
that is confined to one party or the other. It
is a propensity of power that we must guard
against. Because when that happens, we
move away from the bedrock principle of in-
formed consent that governs all State ac-
tions in a democracy. Getting back, once
again, to our founders who I think were not
only extraordinary statesmen, but brilliant
psychologists—they understood profoundly
the dangers and temptations of power. The
balance of power that they enshrined in our
Constitution and our system of government
was a check on all of our human natures and
the propensity for anyone, no matter how
convinced they are of the righteousness of
their cause and view of the world, to be held
in a check and a balance by other institu-
tions.

Since 9/11, this question has much more sa-
lience since the War on Terror will often be
fought in the shadows outside the public
limelight. New doctrines of preemption raise
profound questions about democratic over-
sight by making decisions effecting war and
peace. They also raise profound questions
about the quality of the intelligence infor-
mation that is not open to public scrutiny.
One of the most critical issues that we con-
front is what is wrong with our intelligence,
the gathering and the analysis and the use?

Anybody who follows what is going on on
Capitol Hill is aware that we are locked in a
partisan conflict as to how far to go in ana-
lyzing the intelligence with respect to Iraq—
with the other side complaining that we can
look to the intelligence community, but we
cannot look at the decision makers. We can’t
look at the uses to which the intelligence
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was put and we can’t look at the particular
viewpoint that was brought to that analysis.
I think that is a profound error and under-
mining to our democratic institutions.

The American people, and indeed the inter-
national community, need to have con-
fidence that when the U.S. government acts,
it is acting in good faith—sharing informa-
tion where appropriate and developing ap-
propriate mechanisms to insure that power
is not being abused. A perception that our
government is not providing honest assess-
ments of the rationale for war or is unwilling
to admit error will diminish the support for
U.S. foreign policy of the American people
and the international community. The
American people will be far more willing to
accept the administration’s statement’s
about what is going right in Iraq if they be-
lieve that the administration is more forth-
right about what is going wrong. It is dif-
ficult to convince people that everything is
fine when we are asking them to essentially
shelve their common sense and human expe-
rience.

An example that hits close to home for me
can be found in the administration’s ap-
proach to the investigation surrounding 9/11.
As Senator of New York, there is no more
searing event than what happened to us on
September 11th. My constituents have a
right to know all the facts of how our gov-
ernment was prepared—or not—for the at-
tacks. Yet, over the weekend, we learned
that the 9/11 Commission, charged with the
important task of investigating how 9/11 hap-
pened, complains that it isn’t getting access
to all the documents that it needs. This is a
hugely important issue and one that must be
addressed. The lack of transparency on the
part of the Bush administration has forced
Governor Kean, the former Republican gov-
ernor of New Jersey, to threaten subpoenas.
This should not be happening.

As bad as it was for Vice President Cheney
to keep secret how the administration devel-
oped its energy policy—this is far worse. The
9/11 commission is not trying to embarrass
the President, any former Presidents, or
anyone else. It is trying to learn what hap-
pened—what went wrong—in hopes that we
can become better prepared to protect our-
selves from future attacks. In taking this ac-
tion, the administration unnecessarily raises
suspicions that it has something to hide—
that it might use national security to hide
mistakes. That is not necessary or appro-
priate.

Meanwhile, on Iraq, the Bush administra-
tion describes progress on many fronts in di-
rect contravention to what we are hearing
every day. There undoubtedly are many in-
stances where U.S. efforts in Iraq are suc-
cessful. But what is going right should not
delude us about what is going wrong. There
is too much at stake to treat war as a polit-
ical spin zone.

We need to level with the American peo-
ple—the good, the bad and the ugly. For the
simple fact is that we cannot fail in Iraq. On
that fundamental principle, I am in full and
profound agreement with the President. The
stakes are simply too high. That means we
need to improve our transparency and credi-
bility in Iraq. In the recent $87 billion sup-
plemental appropriations bill passed by the
Senate, an amendment that I offered, and
which was included in the final bill, would
require GAO audits of these opaque supple-
mental appropriations. Another amendment
that I co-sponsored with Senator Harkin
would require the GAO to examine the level
of profits being made by U.S. contractors in
Iraq. This is a historic mission that our gov-
ernment has encouraged, going back to
George Washington, to make sure that no
private company profited off the spoils of
war. We need to assure the American people
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that their money is being spent wisely, as-
sure the Iraqi people that it is being spent in
their interest and assure the world that it is
not being spent for profiteering by American
companies. I understand both of these
amendments, my amendment and the one I
co-sponsored with Senator Harkin, are the
subject of some dispute by the administra-
tion. And in fact, I understand that the ma-
jority party has been advised to ensure the
final package doesn’t include those amend-
ments. I can only hope that they have a
change of mind. They are creating a level of
mistrust in our government by our citizens
for which we will reap the consequences for
years to come.

As we discuss and debate these issues, let
us remember the simple fact that we remain
at war. That is not a fact lost on the men
and women stationed in Iraq. It is not a fact
lost on their families who sit at home wor-
rying about their well-being. It should not
lead to the administration refusing to re-
lease injury figures. We should be willing to
admit the price that is being paid by these
brave young men and women to pursue this
policy. I believe that the Executive Branch
has a strong prerogative on national security
issues. As Senator, I have supported that
prerogative. But the men and women elected
to serve in the Congress also have a great
deal of wisdom to bring to bear. And quite
honestly, my friends, things, have not gone
so well in Iraq that we have a single mind to
waste.

Recent articles in The New York Times
and Newsweek report that many Republicans
share the frustration that comes from lack
of genuine consultations—failure to con-
struct a genuine bipartisan consensus for the
sacrifices we are asking Americans to make.
My Republican colleagues Senator McCain
and Senator Hagel, who is speaking at this
conference, have cautioned the administra-
tion of the dangers of a failure to be open
and honest with the American people on the
situation in Iraq.

As Senator Hagel and others have sug-
gested, Congress needs to be more than just
a rubber stamp for the administration’s poli-
cies. Tell me what war America has won
without seeking, achieving, and maintaining
a bipartisan consensus.

President Truman worked closely with
Senator Vandenberg after WWII to secure
U.S. support for the United Nations. Presi-
dent George H.W. Bush consulted closely
with Democratic congressional leaders dur-
ing the first Gulf War. My husband consulted
closely with Senator Dole and other Repub-
lican leaders during the military action in
Bosnia and Kosovo.

In giving Iraqis more of a say and in mak-
ing transactions and contracting more open,
the U.S. simply is practicing the habits of
democracy—inclusion, empowerment and
openness. Fundamentally, this is about
trust—winning and earning the trust of the
Iraqi people and trusting in the Iraqi people
who eventually are going to be left to govern
themselves and keeping the trust of the
American people. I cannot stress strongly
enough how significant it is that the Amer-
ican people across the board, are beginning
to ask such serious questions about our di-
rection in our efforts to pursue a course in
Iraq, but also from the Middle East to North
Korea as well. An unwillingness of the ad-
ministration to be more forthright can un-
dermine the greatest capital we have, the
capital of human trust between a govern-
ment and the governed. I think we’re on the
edge of losing both the confidence of the
Iraqi people and of the American people. We
can prevent that from happening with a
heavy dose of straight talk.

At the same time that we are trying to
build a democratic society in Iraq, we must
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abide by those basic principles that we hold
dear and demonstrate that we are willing to
be open and have partnerships and build coa-
litions that are more than just in a name.

I think this moment in American history
is wrought with danger and challenge. If you
look back at our security and goals in WWII
they were clear, the Cold War was clear, the
post Cold War era, prior to 9/11, was a little
more muddy because it wasn’t as obvious
what our strategic objectives were and how
we would achieve them.

Now we do have, once again, a very clear
adversary. But just proclaiming the evil of
our adversary is not a strategy; just assum-
ing that everyone will understand that we
are well motivated and people to be trusted
is beyond the range of human experiences
that I understand. This administration is in
danger of squandering not just our surplus
which is already gone in financial terms, but
the surplus of good feeling and hopefulness
and care and that we had in almost global
unanimity after 9/11. We are a resilient, opti-
mistic and effective people and I'm confident
that we can regain our footing, but it needs
to be the first order of business, not only for
the administration, but also for Congress
and the American public. It is my hope this
conference will provide more ammunition
and more support for those of us who are try-
ing to get back on track and to give America
the chance to lead consistent with our values
and ideals. Thank you very much.

REMARKS OF ZBIGNIEW BRZEZINSKI

WASHINGTON, Oct. 28, 2003.—Ladies and gen-
tlemen, 40 years ago almost to the day an
important Presidential emissary was sent
abroad by a beleaguered President of the
United States. The United States was facing
the prospect of nuclear war. These were the
days of the Cuban Missile Crisis.

Several emissaries went to our principal
allies. One of them was a tough-minded
former Secretary of State, Dean Acheson
whose mission was to brief President De
Gaulle and to solicit French support in what
could be a nuclear war involving not just the
United States and the Soviet Union but the
entire NATO Alliance and the Warsaw Pact.

The former Secretary of State briefed the
French President and then said to him at the
end of the briefing, I would now like to show
you the evidence, the photographs that we
have of Soviet missiles armed with nuclear
weapons. The French President responded by
saying, I do not wish to see the photographs.
The word of the President of the United
States is good enough for me. Please tell him
that France stands with America.

Would any foreign leader today react the
same way to an American emissary who
would go abroad and say that country X is
armed with weapons of mass destruction
which threaten the United States? There’s
food for thought in that question. Fifty-
three years ago, almost the same month fol-
lowing the Soviet-sponsored assault by
North Korea on South Korea, the Soviet
Union boycotted a proposed resolution in the
U.N. Security Council for a collective re-
sponse to that act.

That left the Soviet Union alone in opposi-
tion, stamping it as a global pariah. In the
last three weeks there were two votes on the
subject of the Middle East in the General As-
sembly of the United Nations. In one of them
the vote was 133 to four. In the other one the
vote was 141 to four, and the four included
the United States, Israel, Marshall Islands
and Micronesia.

All of our NATO allies voted with the ma-
jority including Great Britain, including the
so-called new allies in Europe—in fact al-
most all of the EU—and Japan. I cite these
events because I think they underline two
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very disturbing phenomena—the loss of U.S.
international credibility, the growing U.S.
international isolation.

Both together can be summed up in a trou-
bling paradox regarding the American posi-
tion and role in the world today. American
power worldwide is at its historic zenith.
American global political standing is at its
nadir. Why? What is the cause of this? These
are facts. They’'re measurable facts. They’'re
also felt facts when one talks to one’s friends
abroad who like America, who value what we
treasure but do not understand our policies,
are troubled by our actions and are perplexed
by what they perceive to be either demagogy
or mendacity.

Maybe the explanation is that we are rich,
and we are, and that we are powerful, and we
certainly are. But if anyone thinks that this
is the full explanation I think he or she is
taking the easy way out and engaging in a
self-serving justification. I think we have to
take into account two troubling conditions.

Since the tragedy of 9/11 which understand-
ably shook and outraged everyone in this
country, we have increasingly embraced at
the highest official level what I think fairly
can be called a paranoiac view of the world.
Summarized in a phrase repeatedly used at
the highest level, ‘‘he who is not with us is
against us.” I say repeatedly because actu-
ally some months ago I did a computer check
to see how often it’s been used at the very
highest level in public statements.

The count then quite literally was 99. So
it’s a phrase which obviously reflects a deep-
ly felt perception. I strongly suspect the per-
son who uses that phrase doesn’t know its
historical or intellectual origins. It is a
phrase popularized by Lenin when he at-
tacked the social democrats on the grounds
that they were anti-Bolshevik and therefore
he who is not with us is against us and can
be handled accordingly.

This phrase in a way is part of what might
be considered to be the central defining focus
that our policy-makers embrace in deter-
mining the American position in the world
and is summed up by the words ‘‘war on ter-
rorism.” War on terrorism defines the cen-
tral preoccupation of the United States in
the world today, and it does reflect in my
view a rather narrow and extremist vision of
foreign policy of the world’s first super-
power, of a great democracy, with genuinely
idealistic traditions.

The second condition, troubling condition,
which contributes in my view to the crisis of
credibility and to the state of isolation in
which the United States finds itself today is
due in part because that skewed view of the
world is intensified by a fear that periodi-
cally verges on panic that is in itself blind.
By this I mean the absence of a clearly,
sharply defined perception of what is tran-
spiring abroad regarding particularly such
critically important security issues as the
existence or the spread or the availability or
the readiness in alien hands of weapons of
mass destruction.

We have actually experienced in recent
months a dramatic demonstration of an un-
precedented intelligence failure, perhaps the
most significant intelligence failure in the
history of the United States. That failure
was contributed to and was compensated for
by extremist demagogy which emphasizes
the worst case scenarios which stimulates
fear, which induces a very simple dichotomic
view of world reality.

I think it is important to ask ourselves as
citizens, not as Democrats attacking the ad-
ministration, but as citizens, whether a
world power can really provide global leader-
ship on the basis of fear and anxiety? Can it
really mobilize support and particularly the
support of friends when we tell them that if
you are not with us you are against us?
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I think that calls for serious debate in
America about the role of America in the
world, and I do not believe that that serious
debate is satisfied simply by a very abstract,
vague and quasi-theological definition of the
war on terrorism as the central preoccupa-
tion of the United States in today’s world.
That definition of the challenge in my view
simply narrows down and over-simplifies a
complex and varied set of challenges that
needs to be addressed on a broad front.

It deals with abstractions. It theologizes
the challenge. It doesn’t point directly at the
problem. It talks about a broad phenomenon,
terrorism, as the enemy overlooking the fact
that terrorism is a technique for killing peo-
ple. That doesn’t tell us who the enemy is.
It’s as if we said that World War II was not
against the Nazis but against blitzkrieg. We
need to ask who is the enemy, and the en-
emies are terrorists.

But not in an abstract, theologically-de-
fined fashion, people, to quote again our
highest spokesmen, ‘‘people who hate things,
whereas we love things’’—literally. Not to
mention the fact that of course terrorists
hate freedom. I think they do hate. But be-
lieve me, I don’t think they sit there ab-
stractly hating freedom. They hate some of
us. They hate some countries. They hate
some particular targets. But it’s a lot more
concrete than these vague quasi-theological
formulations.

I think in the heat of debate Democrats
should not be nay-sayers only, criticizing.
They certainly should not be cheerleaders as
some were roughly a year ago. But they
should stress a return to fundamentals in so
far as American foreign policy is concerned.
Above all else in stressing these fundamen-
tals, Democrats particularly should insist
that the foreign policy of a pluralistic de-
mocracy like the United States should be
based on bipartisanship because bipartisan-
ship is the means and the framework for for-
mulating policies based on moderation and
on the recognition of the complexity of the
human condition.

That has been the tradition since the days
of Truman and Vandenberg all the way until
recent times. That has been the basis for
American foreign policy that has been re-
markably successful and has led us not only
to a triumph in the Cold War but to emerg-
ing as the only global superpower with spe-
cial responsibilities.

Bipartisanship helps to avoid extremes and
imbalances. It causes compromises and ac-
commodations. So let’s cooperate. Let’s co-
operate and challenge the administration to
cooperate with us because within the admin-
istration there are also moderates and people
who are not fully comfortable with the ten-
dencies that have prevailed in recent times.

That has a number of specific implications
that are of a policy type. The first and most
important is to emphasize the enduring na-
ture of the alliance relationship particularly
with Europe which does share our values and
interests even if it disagrees with us on spe-
cific policies. But the sharing of values and
interests is fundamental, and we partake of
the same basic beliefs.

We cannot have that relationship if we
only dictate or threaten and condemn those
who disagree. Sometimes we may be right.
Sometimes they may be right. But there is
something transcendental about shared val-
ues that shouldn’t be subordinated to tac-
tical requirements. We should seek to co-
operate with Europe, not to divide Europe to
a fictitious new and a fictitious old.

And we should recognize that in some
parts of the world Europeans have more ex-
perience and more knowledge than we and
certain interests as important as ours. I
think particularly of the Middle East. We
should be therefore supporting a larger Eu-
rope, and in so doing we should strive to ex-
pand the zone of peace and prosperity in the
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world which is the necessary foundation for
a stable international system in which our
leadership could be fruitfully exercised.

Part of the process of building a larger
zone of peace involves also engaging Russia
and drawing it into a closer relationship si-
multaneously with Europe and with the
Euro-Atlantic community. But we can only
do that if we are clear as to what we are
seeking in pursuing that strategy. I would
say that what we ought to be seeking unam-
biguously is the promotion of democracy and
decency in Russia and not tactical help of a
very specific and not always all that very
useful type purchased at the cost of compro-
mising even our own concept of what democ-
racy is.

I am troubled by the unqualified endorse-
ments of a government in which former KGB
types are preponderant as a successful de-
mocracy. That has been the judgment ren-
dered at the highest levels again within the
last few weeks without any qualification.
But in fairness we have to say that some of
that happened before this administration as-
sumed office as well.

We should be aware of that. If we are going
to pursue a bipartisan policy let’s be willing
also to accept some shortcomings on our
part. But if Russia is to be part of this larger
zone of peace it cannot bring into it its impe-
rial baggage. It cannot bring into it a policy
of genocide against the Chechens, and cannot
kill journalists, and it cannot repress the
mass media.

I think we should be sensitive to that even
if they do arrest oligarchs with whom some
of our friends on K Street have shared inter-
ests. That is not to be approved. It is to be
condemned, but surely there are deeper
causes for emphasizing that it is important
that Russia should move towards democracy.

To increase the zone of peace is to build
the inner core of a stable international zone.
While America is paramount it isn’t omnipo-
tent. We need the Europeans. We need the
European Union. (Applause) We have to con-
sistently strive to draw in Russia while at
the same time being quite unambiguous in
what it is that disqualifies Russia still from
genuine membership in the community of
democratic, law abiding states.

Secondly, we have to deal with that part of
the world which is a zone of conflict and try
to transform it into a zone of peace, and that
means above all else the Middle East. In Iraq
we must succeed. Failure is not an option.
But once we say that we have to ask our-
selves what is the definition of success? More
killing, more repression, more effective
counter-insurgency, the introduction of
newer devices of technological type to crush
the resistance or whatever one wishes to call
it—the terrorism?

Or is it a deliberate effort to promote by
using force a political solution? And if
there’s going to be a political solution in
Iraq, clearly I think it is obvious that two
prerequisites have to be fulfilled as rapidly
as feasible namely the internationalization
of the foreign presence in Iraq regarding
which too much time has been lost and
which is going to be increasingly difficult to
accomplish in spite of the somewhat dialec-
tical successes with which we are defining
progress in Iraq lately.

In addition to the internationalization of
Iraq we have to transfer power as soon as is
possible to a sovereign Iraqi authority. Sov-
ereignty is a word that is often used but it
has really no specific meaning. Sovereignty
today is nominal. Any number of countries
that are sovereign are sovereign only nomi-
nally and relatively. Ultimately even the
United States is not fully sovereign as we go
around asking for more men and money to
help us in Iraq.

Therefore there’s nothing to be lost in pre-
maturely declaring the Iraqi authority as
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sovereign if it helps it to gain political legit-
imacy in a country which is searching to de-
fine itself, which has been humiliated, in
which there is a great deal of ambivalence,
welcoming on the one hand the overthrow of
Saddam as the majority does, and on the
other hand resenting our presence and our
domination.

The sooner we do that the more likely is
an Iragi authority under an international
umbrella that becomes itself more effective
in dealing with the residual terrorism and
opposition that we continue to confront. We
will not understand what is happening right
now in Iraq by analogies to Vietnam because
I think they are all together misplaced, and
one could speak at length about it.

If you want to understand what is hap-
pening right now in Iraq I suggest a movie
that was quite well known to a number of
people some years ago. Maybe not many in
this audience, given the age of some present,
but it’s a movie which deals with a reality
which is very similar to that that we con-
front today in Baghdad. It’s called ‘‘The Bat-
tle For Algiers.” It is a movie that deals
with what happened in Algeria after the Al-
gerian Liberation Army was defeated in the
field by the French army and the resistance
which used urban violence, bombs, assassina-
tions, and turned Algiers into a continuing
battle that eventually wore down the
French.

I do not expect we’ll be worn down, but I
think we want to understand the dynamics
of the resistance. This provides a much bet-
ter analogy for grappling with what is be-
coming an increasingly painful and difficult
challenge for us. A challenge which will be
more successful in meeting if we have more
friends engaged in meeting it and if more
Iraqis begin to feel that they are responsible
for the key decisions pertaining to their
country.

We will not turn the Middle East into a
zone of peace instead of a zone of violence
unless we more clearly identify the United
States with the pursuit of peace in the
Israeli/Palestinian relationship. Palestinian
terrorism has to be rejected and condemned,
yes. But it should not be translated de facto
into a policy of support for a really increas-
ingly brutal repression, colonial settlements
and a new wall.

Let us not kid ourselves. At stake is the
destiny of a democratic country, Israel, to
the security of which, the well-being of
which, the United States has been com-
mitted historically for more than half a cen-
tury for very good historical and moral rea-
sons. But soon there will be no option of a
two-state solution.

Soon the reality of the settlements which
are colonial fortifications on the hill with
swimming pools next to favelas below where
there’s no drinking water and where the pop-
ulation is 50 percent unemployed, there will
be no opportunity for a two-state solution
with a wall that cuts up the West Bank even
more and creates more human suffering.

Indeed as some Israelis have lately pointed
out, and I emphasize some Israelis have late-
ly pointed out, increasingly the only pros-
pect if this continues is Israel becoming in-
creasingly like apartheid South Africa—the
minority dominating the majority, locked in
a conflict from which there is no extraction.
If we want to prevent this the United States
above all else must identify itself with peace
and help those who are the majority in
Israel, who want peace and are prepared to
accept peace.

All public opinion polls show that and the
majority of the Palestinians, and I believe
the majority of the Jewish community in
this country which is liberal, open-minded,
idealistic and not committed to extremist
repressions.
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The United States as the government, but
all of us as citizens and Democrats particu-
larly, will soon have an opportunity to un-
derline their commitments to a peaceful so-
lution in the Middle East because in the next
two weeks a group of Israelis and Palestin-
ians are going to unveil a detailed peace plan
on which they have been working for months
and months. It’s a fifty-page document with
maps and detailed compromise solutions for
all of the major contentious issues, solutions
which opinion shows 70 percent of the
Israelis would accept.

When that happens what will be the stance
of the United States? Sharon has already
condemned it, and not surprisingly. I hope
we do not decide to condemn it. I hope we
will show at least a positive interest, and
many of us as citizens, as people concerned,
should I think endorse it because if we count
on the people who want peace eventually we
will move towards peace. But they have to be
mobilized and given support.

I think one of the reasons that that sup-
port from the United States has not been
forthcoming is in fact political cowardice
which I think is unjustified because I have
real confidence in the good judgment, both of
the Israeli people and of the American Jew-
ish community and more basically of the
basic American preference for a moderate
peaceful solution.

The last third area pertains more broadly
to strategic doctrine and to strategic com-
mitment. It involves trying to deal with nu-
clear proliferation, and we are learning for-
tunately that we can only deal with that
problem when it comes to North Korea or to
Iran by cooperation with other major pow-
ers.

That we have to support, and if the admin-
istration moves in that direction or is prod-
ded to move in that direction that is all to
the good because there is no alternative. If
we to resolve the North Korean problem by
arms alone we will produce a violent reac-
tion against the United States in South
Korea—and don’t underestimate the growing
anti-American tendencies in South Korean
nationalism—and will precipitate a nuclear
armed Japan and thereby create a whole duel
strategic dynamic in the Far East.

In the case of Iran it is also in our interest
that the theocratic despotism fade. It is be-
ginning to fade. It is in its thermidorian
phase. The young people of Iran are increas-
ingly alienated. The women of Iran are in-
creasingly assertive and bold. Notice the re-
ception given to the Nobel Peace Prize win-
ner when she returned to Tehran. That is a
symptom of things to come.

And if we take preemptory action we will
reinforce the worst tendencies in the theo-
cratic fundamentalist regime, not to speak
about the widening of the zone of conflict in
the Middle East. But beyond that we still
have one more challenge in the area of stra-
tegic doctrine which is how to respond to the
new conditions of uncertainty of weapons of
mass destruction perhaps eventually being
available to terrorist groups.

Here I think it is terribly important not to
plunge headlong into the tempting notion
that we will preempt unilaterally on sus-
picion which is what the doctrine right now
amounts to. The reason for that being we
simply do not know enough to be able to pre-
empt with confidence. That to me involves
one fundamentally important lesson. We
have to undertake a genuine national effort
to revitalize and restructure our intelligence
services.

For four years I was the principal channel
of intelligence to the President of the United
States. We had a pretty good idea of the na-
ture of the security challenge that we faced
because the challenge itself was based on a
highly advanced scientific technological sys-
tem of arms. Today the problem is much
more difficult.
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It’s more elusive. We’re not dealing with
nuclear silos and coordinated structures nec-
essary for an effective assault on American
security, structures that we could begin to
decipher and also technologically seek to un-
dermine or in the event of warfare paralyze.
We were really remarkably well informed
and in some respects prepared for a central
nuclear war to a degree to which we cer-
tainly are not today in dealing with the new
challenges of security.

These can only be addressed if we have
what we do not have, a really effective intel-
ligence service. I find it appalling that when
we went into Iraq we did not know if they
had weapons of mass destruction. We
thought they had weapons of mass destruc-
tion based largely on extrapolation. But that
also means that our commanders in the field
went into battle without any knowledge of
the Iraqi WMD order of battle.

They did not know what units, brigades or
divisions in the Iraqi armed forces were
equipped with what kind, allegedly, of weap-
ons of mass destruction. Were there chemical
weapons on the battalion level or on the bri-
gade level or were there special units in the
different divisions that were supposed to use
chemical weapons?

What about the alleged existence of bac-
teriological weapons? Who had them? Who
had the right to dispose of them? What about
the allegedly reconstituted nuclear program?
At what level of development was it? Where
were these weapons to be deployed? The fact
is none of that was known regarding a coun-
try that was permeable, that was not as iso-
lated as the Soviet Union.

All of that cumulatively testifies to a fun-
damental shortcoming in our national secu-
rity policy. If we want to lead we have to
have other countries trust us. When we
speak that have to think it is the truth. This
is why DeGaulle said what he did. This is
why others believed us. This is why they be-
lieved us prior to the war in Iraq.

It isn’t that the Norwegians or the Ger-
mans or whoever else had their own inde-
pendent intelligence services. They believed
us, and they no longer do. To correct that we
have to have an intelligence that speaks
with authority, that can be trusted, and if
preemption becomes necessary can truly tell
us that as a last resort preemption is nec-
essary. Right now there’s no way of knowing.

Ultimately at issue, and I end on this, is
the relationship between the new require-
ments of security and the traditions of
American idealism. We have for decades and
decades played a unique role in the world be-
cause we were viewed as a society that was
generally committed to certain ideals and
that we were prepared to practice them at
home and to defend them abroad.

Today for the first time our commitment
to idealism worldwide is challenged by a
sense of security vulnerability. We have to
be very careful in that setting not to become
self-centered, preoccupied only with our-
selves and subordinate everything else in the
world to an exaggerated sense of insecurity.

We are going to live in an insecure world.
It cannot be avoided. We have to learn to
live in it with dignity, with idealism, with
steadfastness. Thank you.

———

FAIR AND ACCURATE CREDIT
TRANSACTIONS ACT

Mr. BENNETT. Mr. President, this
past Saturday, November 22, 2003, the
Senate passed the Fair and Accurate
Credit Transactions Act of 2003. Sec-
tion 214 of the conference report, enti-
tled ‘“‘Affiliate Sharing,” adds a new re-
quirement for a notice and an oppor-
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tunity for a consumer to opt-out of re-
ceiving solicitations from a person
based on information that has been
shared from an affiliate of that person

Several exceptions to the notice and
opt-out requirement are included in
the bill. The first, and most logical
one, is an exception for a business
sending solicitations to its own cus-
tomers. The conference report defines
this as a ‘‘pre-existing business rela-
tionship.”

The conference report further defines
categories of relationships that qualify
as a ‘‘pre-existing business relation-
ship”’ and directs the regulators, in-
cluding the Federal Trade Commission,
to use their regulatory discretion to
deem any ‘‘any other pre-existing cus-
tomer relationship” as qualifying for
the definition that may be appropriate
but not clear from the statute.

The first category of relationships
that the conference report definition of
“‘pre-existing business relationship”
lists is a relationship based on ’a fi-
nancial contract between a person and
a consumer which is in force.” ‘‘Finan-
cial contract,” however, is not defined
and it is not clear on its face what the
term describes. In any case, I believe
the operative concern is that it must
be a contract in force.

As a conference, I believe the con-
ference report intends that the term
“‘pre-existing business relationship’ in-
cludes a contractual relationship be-
tween a consumer and a person, where
the consumer has requested the provi-
sion of a good or service, or affirma-
tively registered to receive a service,
whether or not a fee is assessed.

Certain business models, such as
those in the online world, do not follow
the traditional fee for services model
that characterizes the brick and mor-
tar world. Financial consideration may
not exchange up front with a customer,
or at all for that matter. Accordingly,
I urge the regulators to factor in new
and innovative business models when
issuing the regulations implementing
section 214 of the Fair and Accurate
Credit Transactions Act of 2003, par-
ticularly with regard to the definition
of “‘pre-existing business relationship.”

————

ENERGY POLICY ACT OF 2003

Mr. JEFFORDS. Mr. President, I
have raised concerns about the trou-
bling environmental provisions con-
tained in the energy bill conference re-
port several times during the course of
debate on the measure, but I also want-
ed to share my concerns regarding the
energy provisions of the bill. Energy
policy is an important issue for Amer-
ica and one which my Vermont con-
stituents take very seriously. The bill
before us seeks to address important
issues, such as the role of domestic pro-
duction of energy resources versus for-
eign imports, the tradeoffs between the
need for energy and the need to protect
the quality of our environment, and
the need for additional domestic efforts
to support improvements in our energy
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efficiency, and the wisest use of our en-
ergy resources. Given the importance
of energy policy, this bill is a very seri-
ous matter and I do not take a decision
to oppose such a bill lightly. In my
view, this conference report does not
achieve the correct balance on several
important energy issues, as well as on
a number of environmental issues.

In my work on this legislation, I
have heard from large numbers of my
constituents. They generally regard
the bill as legislation written by a
handful of people with the purpose of
rolling back environmental protections
and providing big corporations with
giveaways at the expense of average
Americans. Wally Elton from Spring-
field, VT called my office last Tuesday
to voice his many concerns about the
bill. Mr. Elton is skeptical about many
facets of this legislation. ‘It makes en-
ergy the top priority for public lands,
it relaxes clean air and clean water
standards, which will have bad effects
on public health. There is nothing for
conservation—it is all about giving
companies subsidies and granting them
everything on their ’'wish list’. In a
time of deficit, we should not be doing
this.”

In short, Mr. Elton has deep concern
regarding all aspects of this bill, right
down to the way it was produced. ‘‘The
bill is not a reconciliation of two bills,
and was not the product of bipartisan
effort,” he said. ‘“They just started
over.”

Many people echo Mr. Elton’s con-
cern about this bill being written be-
hind closed doors, in ‘‘secret.” My con-
stituents tell me that a bill written
without the valid contributions of a
wide range of people will not reflect
the feelings of the majority of Ameri-
cans. It is widely known as ‘‘Cheney’s
bill.”

Carol Groom of Warren said ‘‘They
are rolling back our environmental
protections and cleanup of MBTE will
be put on the taxpayers.” Mary Lou
Treat of Putney, VT is worried about
respiratory diseases caused from pol-
lutants from coal-burning factories,
while Catherine Audetter, also of
Putney, said ‘“‘wary of this legislation’s
unusual support of o0il” and lack of
focus on renewables. Susanna
Liepmann of South Strafford is con-
cerned about wildlife protection.

An energy expert in my State likened
this bill to a horror movie: ‘“My strong
recommendation is to oppose this bill
in any way you can. This bill should
have been released on Halloween—it’s a
Frankenstein monster of mismatched
body parts, most of them bad in and of
themselves, and even worse when
patched together.”

For example, in the electricity title,
it strengthens the hand of FERC by
permitting mandatory reliability
standards, which is fine, but not as big
an improvement as some claim. But it
weakens the hand of FERC to require
transmission companies to join RTOs,
and blocks FERC’s hand on moving to
better market structures. In New Eng-
land, this means that transmission
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companies now rule the roost, and can
essentially dictate terms to the ISO—
because their participation in the re-
gional pool is voluntary. These are the
regional monopolists—why is our abil-
ity to regulate them on a regional
basis made subject to their voluntary
agreement?

For another example, this bill is de-
ferring to States by holding back
FERC from mandating regional mar-
kets; but it harms States by repealing
PUHCA without any meaningful re-
placement. Two years after the Enron
disaster, and associated revelations
and bankruptcies of many other major
players, why are we are repealing
PUHCA without any serious look at
what would be needed instead?

Of course, at a more fundamental
level, a bill that gives enormous bene-
fits to fossil extraction industries and
does not improve CAFE standards is an
embarrassment. The failure is mirrored
on the electricity side, where it gives
incentives for supply side electricity
production and delivery with merely
face-saving measures to advance effi-
ciency and renewables. The list could
go on.

My recommendation to the Senate is
to put the Frankenstein bill out of its
misery. Stop it any way you can. A fili-
buster is in order—and it should be
about a lot more than MBTE.

These examples serve to express my
constituents’ frustration with this leg-
islation. And their concern is reflected
by communication that I have had
with other energy sector experts as
well. Ralph Nader, long regarded as an
expert in vehicle fuel economy, is deep-
ly concerned that this bill does nothing
to increase the average fuel efficiency
of our passenger cars, which is the
worst in 20 years.

Steven M. Nadel, executive director
of the American Council for an Energy-
Efficient Economy, said in the New
York Times on November 21, 2003, that
the vehicle and energy efficiency provi-
sions of the current energy bill ‘‘are
only a Band-Aid.” The 3-month inves-
tigation released by a joint U.S.-Can-
ada government task force on the
blackout documents a significant and
overriding reason for the cascading
outage that knocked out electricity
from New York to Toronto to Detroit:
No one was in charge of the sprawling,
heavily loaded and trouble-prone part
of the transmission grid running
around Lake Erie. The portion of the
midwestern grid centered in Ohio has
long worried industry regulators, and
the energy bill does create operating
rules to lessen the risk of blackouts.
But this conference report could do
much more for reliability such as es-
tablishing uniform net metering re-
quirements, promoting the upgrade of
existing infrastructure rather than cre-
ating a frenzy over the construction of
new lines, and investing in the deploy-
ment of new transmission technologies.

Finally, I have heard from Norman
Milleron, former member of Berkeley’s
Energy Commission in the 1970s, that
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the country could be doing much more
to capture natural gas that is lost or
inefficiently combusted at centrally lo-
cated powerplants, promote the use of
distributed generation, and advance re-
search to promote energy efficiency
and more effectively generate elec-
tricity from biomass.

This bill should have contained a re-
newable portfolio standard requiring
electric utilities to generate or pur-
chase a percentage of the electricity
they sell from renewable sources.
Fifty-three Senators support such a re-
quirement, more than a majority of
this body. We can and should do better
on renewable energy sources. This bill
should have set a serious target, we
should have had a floor debate on this
issue, and it should have been in the
conference report.

In addition, this bill repeals the pro-
consumer Public Utility Holding Com-
pany Act, among the Federal Govern-
ment’s most important mechanisms to
protect electricity consumers. The con-
ference report fails to protect elec-
tricity consumers, investors, and small
businesses from abusive transactions
between utilities and affiliate compa-
nies within the same corporate family.
It also failed to include an amendment
that I cosponsored, offered by the Sen-
ator from Washington, Ms. CANTWELL,
to the fiscal year 2004 Agriculture Ap-
propriations bill, which banned all of
the Enron-like trading schemes. The
Cantwell amendment passed with the
support of 57 Senators, and should have
been added to this bill.

As I have said before, the American
people deserve better than this bill,
and I cannot vote in favor of it as cur-
rently drafted. Both the environmental
and the energy provisions of this meas-
ure will need to be greatly improved
when we return next year to get my
vote.

Mr. ROCKEFELLER. Mr. President,
this past Friday I voted against the
Energy bill conference report that was
before the Senate. I did this despite
having worked for many years on some
of the bill’s components that I believe
will be good for West Virginia and the
Nation, such as tax incentives and re-
lated research and development of
clean coal technologies, incentives to
increase domestic energy production
through an expansion of existing cred-
its for production from non-conven-
tional sources, and incentives to pro-
mote greater use of alternative fuel ve-
hicles. However, presented with the
complete package under consideration,
I had no qualms about voting to con-
tinue debate and to stop a vote on final
passage.

As a Senator from a State where coal
is not merely a home state industry,
but a part of the spirit of the place, I
did not come to this conclusion easily.
Many parts of this bill will have little
or no direct impact on my State, while
parts of the bill could help West Vir-
ginia. My first concern when looking at
any bill is how it will affect West Vir-
ginians. Only then do I look at the
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broader scope of legislation. In this in-
stance, these concerns coincide. Bal-
ancing all that is good against all that
is bad in a large and complex bill, I be-
lieve this energy bill will do more
harm than good to my state, especially
to its coal industry, and to the nation
as a whole.

The failure to produce a bill the Sen-
ate could pass is especially frustrating
to me because I have argued for my en-
tire Senate career that the country
desperately needs a comprehensive and
responsible energy policy. Recently
this need has become obvious even to
the casual observer. Huge portions of
the population suffer blackouts, high
natural gas prices threaten our manu-
facturing base, and highly volatile gas-
oline prices hurt so many of our citi-
zens. Factors like these compel Con-
gress to make prudent energy policy
decisions for our nation. These include
developing our domestic energy re-
sources where it can be done without
harming the environment, such as is
the case with natural gas exploration
in the Appalachian Basin that I have
promoted by working to extend tax in-
centives for the types of non-conven-
tional terrain common there. It should
include funding advancements in tech-
nology, as I have advocated with my
support for clean coal tax incentives
and related R&D, to preserve the long-
term viability of our coal industry. It
should include common-sense programs
to protect miners and other energy in-
dustry workers who do the dangerous
work that allows our economy to grow.
An energy policy we can all support
would do more than pay lip service to
improving the reliability of our elec-
trical grid, or to the efficiency and
conservation measures that must be
part of an effective national energy
strategy.

I am sad to say that the Energy con-
ference report misses the mark. We
would have done better to simply pass
the much more balanced bill the Sen-
ate passed in 2002, and again this year.
I encourage my Republican colleagues
in the strongest terms possible to use
that bill as a guide, and to move quick-
ly, with active bipartisan cooperation,
on this important issue early next
year. This will produce a bill that will
enjoy support on both sides of the
aisle. I will not hesitate to oppose an-
other flawed bill, like the one we re-
jected last week that I believe would
hurt my State of West Virginia, no
matter how many times the majority
seeks to shut off debate.

This is a bill I had hoped would help
sustain the long-term health of the
coal industry. I recognize that the bill
contains some clean coal tax incen-
tives, which I have worked hard for
years to enact into law, and related re-
search and development. TUnfortu-
nately, an Energy conference closedout
to Democrats made damaging cuts of 20
percent or more to Senate provisions
designed to move the utility industry
toward emission-free coal-fired power
plants in the foreseeable future. The
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R&D goal of $2 billion over 10 years was
cut, and then further diluted by includ-
ing earmarked loan guarantees, includ-
ing one to strip clean coal technology
out of an Alaska demonstration project
and reconfigure it as a conventional
coal plant. The tax provisions, already
reduced from a level coal and utility
industry experts project as necessary
to truly drive technological develop-
ment, were cut further. That money
was shifted to allow the oil and gas in-
dustries to receive almost 49 percent of
all tax incentives, while coal, which
produces more than 50 percent of the
nation’s electricity, has to be satisfied
with only about 10 percent of the ben-
efit of the bill.

What is probably most troubling for
my State of West Virginia is that this
bill would tilt a playing field that is far
from level already dramatically in the
direction of western coal. Under this
legislation, companies out west that
mine coal on public lands will be re-
quired to conduct much less stringent
environmental analysis, and then be
reimbursed by taxpayers for any costs
incurred. At the same time, these com-
panies will be able to mine this coal
the taxpayers’ coal—and pay lower roy-
alties than have been required until
now. Coal from the Powder River Basin
is already cost-competitive in parts of
the eastern United States with coal
mined in Appalachia. Finally, this bill
includes a completely unjustified re-
peal of a 4.3 cent per gallon excise tax
railroads pay on diesel fuel, which will
make it even cheaper for western coal
companies to flood the eastern United
States with their product.

Further, I am simply astonished that
in a bill that gives an unprecedented
amount of taxpayer money to special
interests, and which purports to sup-
port coal, that House conferees not
from coal states demanded that a small
but critical provision of mine from last
year’s Senate bill be removed. This
provision, which would have added no
additional cost to the bill, called upon
the Secretary of Labor to hire, train,
and deploy as many Mine Safety In-
spectors as she is currently authorized
to have. This was meant to overcome a
decline in the number of mine inspec-
tors, and therefore, in mine inspec-
tions, that predates this administra-
tion. This situation, where mine in-
spectors spend far more time on the
road traveling between mines than
they ever spend inspecting them for
compliance with federal health and
safety rules, will become untenable if
the nearly 25 percent of inspectors
scheduled to retire in the next three to
five years actually leave the already-
depleted workforce. Let me reiterate:
No new authorization; no demand for
additional personnel to make sure the
coal mines in this country are safe for
the miners producing the fuel that gen-
erates more than half our electricity.
Just hire and train them now so that
planned retirements do not leave our
miners unprotected by qualified Mine
Safety Inspectors. Secretary Chao
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signed off on the provision last year,
and in 2003, Senator DOMENICI included
it in his version of the bill. But it’s not
in the conference report. I wonder how,
in an energy bill that is supposed to be
about maximizing our domestic pro-
duction, we can look the other way at
miners’ safety.

I would be remiss, if I did not give
credit where credit is due. I have
worked for many years on incentives to
promote natural gas development from
non-conventional sources. These so-
called section 29 credits, including in-
centives for the capture of coalmine
methane and the production of coke,
would, respectively, reinvigorate nat-
ural gas drilling in the Appalachian
Basin, lower the production costs and
increase the safety of coal mining, and
help the struggling American steel in-
dustry get back on its feet. I have ad-
vocated for these incentives during my
entire career because I understand how
much they would help my State of
West Virginia. I was proud, both last
yvear and in 2003, to lead a broad bipar-
tisan coalition in the Senate pushing
for extension and expansion of section
29. With regard to these provisions I
commend the conferees. Unlike many
pieces of our bill that went into con-
ference with the House, I believe the
section 29 provisions in the conference
report have been greatly improved.

I trust that few Senators cast many
votes that are decided purely on the
numbers. How much something costs,
or how much are we willing to give to
this industry or that one play into our
decisions, to be sure. But for this Sen-
ator, at least, figures tend to be oblit-
erated by the people our actions are
helping. We had a chance in this con-
ference report to help a group of people
I have taken into my heart, and for
whom I probably have spent more
hours working than any other. I am
speaking of retired coal miners and
their surviving spouses.

The Coal Act was created to protect
the promise of lifetime health benefits
for coal miners, who fueled the nation’s
post World War II economic growth,
and who made salary and pension con-
cessions in exchange for those health
benefits. The Coal Act fulfilled a prom-
ise first made by President Truman in
his 1946 agreement with legendary
UMWA President John L. Lewis. In re-
sponse to a coal strike in the late 1980s
and a looming crisis in the miners’
health funds, the first Bush adminis-
tration created the Coal Commission to
find a long term solution. Those rec-
ommendations became the basis for the
Coal Act, which protected the health
benefits of more than 100,000 retired
miners. Today, there are almost 50,000
retired miners and widows who depend
on the Coal Act for their health care
security—their average age is about 78.
Since enactment, the Coal Act has
faced many challenges, but the com-
bination of sharply escalating drug
costs and a series of negative court de-
cisions have resulted in a serious def-
icit in the Funds. That deficit will
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mean a cut in health benefits next year
if Congress does not act to stop it.

We had a chance, in the Energy con-
ference, to shore up the Combined Ben-
efit Fund while also helping make
states whole with regard to what was
owed them in outstanding Abandoned
Mine Land contributions. I have heard
promises that both Senate and House
Chairmen have made to deal with this
issue next year, when the AML Fund is
up for reauthorization. For the 80-year
old miners’ widows who are facing a
benefit cut next February, they have
heard promises before, but in their be-
half I must say that I sincerely hope
that next year is not too late.

I am not happy that I must vote
against this bill. I am sorry for my
State of West Virginia, because it de-
serves better than this bill gives it. I'm
sorry that our balanced bill of 2002 has
been replaced with this lopsided mon-
strosity. I will continue to push my
colleagues for a balanced and respon-
sible energy policy for this nation, and
I look forward to a time, hopefully
soon, when I can vote for such a bill.

—————

AGROTERRORISM: THE THREAT TO
AMERICA’S BREADBASKET

Mr. AKAKA. Mr. President, I rise
today to discuss how to prepare our Na-
tion against a terrorist attack on our
agriculture. Senator COLLINS, chair-
man of the Governmental Affairs Com-
mittee, is to be commended for holding
a hearing last week on a critical issue
which has received little congressional
attention. I am deeply concerned about
our agricultural security. In July and
October 2001, I held two hearings on the
Nation’s preparedness for a bioterror
attack. The threat to our agricultural
industry by potential terrorists is not
imagined; it is very real.

One expert likened the American ag-
ricultural industry to a large bulls-eye
stamped across the United States. Dr.
Peter Chalk, a RAND policy analyst,
testified that an attack on American
livestock could be extremely attractive
to a terrorist for the following four
reasons: (1) a low level of technology is
needed to do considerable damage, (2)
at least 15 pathogens have the capa-
bility of severely harming the agri-
culture industry, (3) a terrorist would
not need to be at great personal risk in
order to carry out a successful attack,
and (4) a disease could spread quickly
throughout a city, state, or even the
country.

In Afghanistan, hundreds of pages of
U.S. agricultural documents were dis-
covered in al-Qaeda’s possession. A re-
cent unclassified CIA report confirmed
that the September 11th hijackers were
attempting to gain knowledge and ac-
cess to crop-dusting aircraft which
could be used to easily contaminate
America’s food supply.

An agroterrorisk attack would have
severe economic costs to agricultural
producers, State and Federal Govern-
ments, and exporters of U.S. food prod-
ucts. The widespread contamination of
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American produce or livestock could
cause mass panic and long-lasting fear
of American produced food products.
Dr. Chalk cited a study conducted in
California that concluded that ‘‘each
day of delay in instituting effective
eradication and control measures
would cost the state $1 billion in trade
sanctions.”” The economic repercus-
sions are almost unimaginable.

Yet within the Federal Government,
no agency has the clear responsibility
for preventing and containing an
agroterrorist attack. Over 30 Federal
agencies have jurisdiction over some
part of the response process. This bifur-
cation of jurisdiction contributes to
confusion among local and State offi-
cials as to where to turn for assistance
and advice. According to a recent Gen-
eral Accounting Office, GAO, report
Federal agencies are confused about
the chain of command. The report
states that neither the Food and Drug
Administration, FDA, nor the Depart-
ment of Agriculture, USDA, believe
that they have the authority to enforce
security at U.S. food processing plants.
GAO states that ‘“‘both FDA and USDA
have instructed their field inspection
personnel to refrain from enforcing any
aspects of the security guidelines be-
cause the agencies generally believe
that they lack such authority.”

When questioned at the Govern-
mental Affairs Committee hearing last
week, Dr. Penrose Albright, Assistant
Secretary for Science and Technology
in the Department of Homeland Secu-
rity, DHS, indicated that the responsi-
bility of leadership would likely fall to
DHS in the event of an intentional at-
tack on the Nation’s agriculture and
stated that DHS ‘“‘takes these respon-
sibilities seriously,” but stopped short
of asserting that the new department
had overall responsibility. I have asked
DHS for clarification on this issue.

Dr. Albright also said that an unin-
tentional contamination of American
agriculture would not involve DHS. His
response demonstrates a serious defi-
ciency in the Federal Government’s
crisis response procedure. If there were
an incident, who would lead the re-
sponse in the hours or days before the
cause of an outbreak was known? One
agency must shoulder the responsi-
bility for coordinating an immediate
response regardless of the cause.

To address these concerns, I intro-
duced two bills, S. 427, the Agriculture
Security Assistance Act, and S. 430, the
Agriculture Security Preparedness Act,
to increase the coordination in con-
fronting the threat to America’s agri-
culture industry and provide the need-
ed resources. My legislation provides
for better funding and a better coordi-
nated response and defense to an
agroterrorist attack.

The Agriculture Security Assistance
Act would assist States and commu-
nities in responding to threats to the
agriculture industry. The measure au-
thorizes funds for communities and
states to increase their ability to han-
dle a crisis. It also encourages animal
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health professionals to participate in
community emergency planning activi-
ties to assist farmers in strengthening
their defenses against a terrorist
threat.

The Agriculture Security Prepared-
ness Act would enable better inter-
agency coordination within the Federal
Government. The legislation estab-
lishes senior level liaisons in the De-
partments of Homeland Security and
Health and Human Services to coordi-
nate with USDA on agricultural dis-
ease emergency management and re-
sponse. The bill also requires DHS and
USDA to work with the Department of
Transportation to address the risks as-
sociated with transporting Animals,
plants, and people between and around
farms.

No doubt a terrorist attack on Amer-
ican agriculture could have a dev-
astating effect on the United States.
Our Nation’s capability to counter
such an attack is increasing, but more
needs to be done. My two bills would
help our Nation act now so that a fu-
ture agroterrorist attack can be avoid-
ed or quickly responded to before the
damage in lives or livestock is too
great. I urge my colleagues to support
this overdue legislation.

————
OVERTIME PAY

Mr. HARKIN. Mr. President, we are
sent here to do the people’s business,
but one critical piece of the people’s
business is missing in this omnibus bill
that was filed today. There is one
shameful omission.

Both Houses of Congress, on a bipar-
tisan basis, voted for my amendment
to block the administration’s proposed
new rule on overtime. Both Houses
voted to block the administration’s
radical rewrite of the Nation’s over-
time laws. That amendment passed 54
to 45 in the Senate, and 221 to 203 over
in the House. The Congress of the
United States spoke up—clear as a
bell—and said, ‘“No, the administration
must not strip overtime rights from 8
million American workers.”

The administration refused to accept
this act of defiance by Congress. The
administration ordered its foot soldiers
in the House of Representatives to
strip this provision from the omnibus.
Senator SPECTER and I fought to keep
it in, but the administration refused
any cooperation or compromise. In the
end, just like that, the administration
nullified the clear will of both Houses
of Congress and the American public.

I believe this is an abuse of power,
and there is a clear pattern to this
abuse of power. Time and again, we see
this administration dictating to Con-
gress, nullifying the work of Congress,
running roughshod over the will of
Congress.

This administration seems to believe
in Government by one branch—the ex-
ecutive branch. When the executive
branch speaks, the administration’s al-
lies in Congress must obediently fall in
line. And, time and again, they do.
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They act as a rubber stamp. They give
the President a blank check.

This is dangerous to our constitu-
tional system. The Founding Fathers
did not talk about blank checks. They
talked about checks and balances. In
the Federalist Papers they specifically
talked about the danger of allowing
any one branch to reign supreme.

Instead of independent, coequal
branches of Government, today the ex-
ecutive branch does, indeed, reign su-
preme. Time and again, this adminis-
tration dictates to Congress, and Con-
gress submits—even when both Houses
of Congress have previously voted to
the contrary.

The problem with having the execu-
tive branch dictating to the legislative
branch—the problem with discarding
checks and balances—is that it results
in bad public policy, and that is ex-
actly what we see here, today.

Both Houses of Congress, with bipar-
tisan majorities, voted to block the ad-
ministration’s proposed overtime rule.
This was the right thing to do. It was
the correct public policy choice be-
cause this new rule is a stealth attack
on the 40-hour workweek, pushed by
the White House without a single pub-
lic hearing. It will effectively end over-
time pay for dozens of occupations, in-
cluding nurses, police officers, fire-
fighters, clerical workers, airtraffic
controllers, social workers, and jour-
nalists.

This proposal is a slap in the face to
the millions of American workers who
depend on overtime pay to support
their families and make ends meet.
We’re not talking about spare change,
here. We are talking about taking
away some 25 percent of the income of
many American workers.

Now that Congress’s vote and voice
have been nullified, we are hearing
that the Department of Labor could
issue this new rule in the coming
weeks. But I am here to serve notice
that I will not give up, nor will others
who have fought this.

The American people will not allow
us to drop this issue. They have been
watching this issue closely, because it
hits so close to home. I pledge that I
will offer the overtime amendment to
every piece of legislation until we suc-
ceed.

Let’s be clear. This is not just about
reversing a destructive, misguided
measure. It is also about this Congress
asserting its independence and refusing
to have its votes nullified at the whim
of this administration.

————

BLOCKING THE ENFORCEMENT OF
OUR NATION’S GUN SAFETY LAWS

Mr. LEVIN. Mr. President, the
House-passed version of the Commerce,
Justice and State Departments Appro-
priations Bill included provisions that,
if adopted, would severely hamper ef-
forts of the Bureau of Alcohol, To-
bacco, Firearms and Explosives
(BATFE) to enforce our nation’s gun
safety laws.
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Under current law, dealers are re-
quired to notify the BATFE of the sale
of two or more handguns to the same
person within five business days. The
House-passed provisions would prohibit
the public release of information re-
lated to multiple handgun sales. The
House language would also prohibit the
release of information related to trac-
ing requests on guns used in crimes.
Eliminating the public availability of
this data would make it more difficult
to monitor the activities of reckless

gun dealers.
In addition, the House-passed lan-

guage would prohibit the BATFE from
issuing a rule requiring Federal Fire-
arm Licensees to take a physical in-
ventory of their firearms. A physical
inventory recently revealed that a Ta-
coma, WA, gun dealer could not ac-
count for the sniper rifle used by the
Washington, D.C. area sniper and more
than 200 other guns. The House lan-
guage would have required the imme-
diate destruction of records of ap-
proved firearms purchases and trans-
fers generated by the National Instant
Criminal Background Check System.
The retention of these records has as-
sisted law enforcement officials trying
to prevent guns from getting into the
hands of criminals and identifying gun

trafficking patterns.
The House-passed provisions were

never the subject of hearings and are
not supported by any major law en-
forcement organizations. They could
shield reckless and negligent gun deal-
ers from public scrutiny and weaken
the BATFE’s oversight and enforce-
ment authority. They should not be
adopted by the Senate.

————

ADDITIONAL STATEMENTS

RECOGNIZING THE 1ST ANNUAL
MARCH OF DIMES RADIO BROAD-
CASTERS FOR BABIES EVENT

e Mr. BOND. Mr. President, today I
recognize the St. Louis radio commu-
nity for joining together to pioneer the
1st Annual March of Dimes Radio
Broadcasters For Babies Event at the
Saint Louis Galleria on November 8,
2003. This was the first event of its kind
nationwide. Together, Clear Channel
Radio, Emmis Broadcasting, Bonne-
ville St. Louis Radio Group, KTRS The
Big 550, 1380 THE TEAM, Q95.5 Radio
One, Classic 99 and Infinity Radio
raised almost $300,000 to support re-
search and programs to save babies
from premature birth, the Ileading
cause of birth defects and infant mor-
tality.

One out of every eight babies in the
U.S. is born prematurely, some so tiny
they can’t even cry. In nearly half of
these cases, no one knows why. With
their 5 year, $75 million Prematurity
Campaign—no one is working harder
than the March of Dimes to find out
why babies are born too soon. I com-
mend the St. Louis radio community
for their support of the March of
Dimes. With their help we will find the
causes of premature birth and gain
more knowledge to save more babies.®
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OREGON HEALTH CARE HERO

e Mr. SMITH. Mr. President, I rise
today to salute a trio of Oregon Health
Care Heroes. Three agencies, El
Programa Hispano, the Desarrollo Inte-
gral de la Familia, and the Oregon
Council for Hispanic Advancement, are
working together to provide much
needed mental health services to Or-
egon’s growing Latino community.
Their combined effort is helping clients
improve relationships, find a listening
ear and access the services they need

to live healthier lives.

Funded by a grant from Multnomah
County, the agencies work with Latino
families and individual clients facing a
variety of challenges: from depression
and anxiety to post-traumatic stress
and domestic abuse. Part of the success
of this project is that counselor and
client share language and culture. Be-
fore these agencies began serving cli-
ents, finding a counselor who speaks
Spanish or understands Mexican and
Latin American cultures was next to
impossible.

In a recent profile published by the
Portland Oregonian, counselor Marcos
T. Sanchez discussed the importance of
sharing language and culture with cli-
ents.

It makes such a big difference when you
come in and the receptionist can speak to
you in Spanish. People walking by can say,
‘‘Have you been helped?’” When you go to the
clinic, you’re already feeling alienated. But
if you don’t have to risk as much to get
these services, you are much better off.

The project is also successful because
it networks within the Latino commu-
nity and employs nontraditional meth-
ods to help clients. Therapists conduct
home visits to work with whole fami-
lies and to better understand the needs
of individual clients. This individual-
ized approach to care, combined with
culturally sensitive services, will en-
sure that quality care reaches those
who need it most. As the service ex-
pands, it will serve as a national model
for bringing together the best in com-
munity care and mental health serv-
ices.

Through the vision of the Latino
Network and the resources of Mult-
nomah County, these agencies are
reaching people in need. They connect
with people and care for clients in a
unique way that is making a real dif-
ference in the lives of Latino Orego-
nians. I thank El Programa Hispano,
the Oregon Council for Hispanic Ad-
vancement and the Desarrollo Integral
de la Familia for their excellent work.
They are heroes to the people they
serve and to all Oregonians.e

———

TRIBUTE TO C. BOOTH
WALLENTINE

e Mr. HATCH. Mr. President, I give
tribute to my dear friend C. Booth
Wallentine, who, just days ago, began a
very well earned retirement after serv-
ing for 41 years in the Farm Bureau.
Thirty-one of those years he served as
the executive director of the TUtah
Farm Bureau.

Booth is an institution in my State,
and I have to say that when agriculture
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issues come up, my first question often
is, “What’s Booth’s take on this?”
Even on rare occasions when we have
disagreed on an issue, I found it valu-
able to understand his perspective. As
far as I am concerned, nobody knows
agriculture in Utah 1like Booth
Wallentine, and I dare say that no
state Farm Bureau director knows
Congress and the legislative process
like Booth Wallentine, either.

This combination of expertise in the
substance and in the process of agri-
culture policy-making has helped to
set Booth apart as a highly effective
advocate on behalf of Utah agriculture
interests. It has also helped him to pro-
vide service in various other ways. He
served as vice chairman of the Salt
Lake Chamber of Commerce as well as
chairman of the board of Utah State
University. Remarkably, both institu-
tions awarded him their respective dis-
tinguished service awards. He also
served as the president of the Utah
Council on Economic Education and
chaired the Utah Farm Service Agency
Committee on Risk Management.
Somehow he found the time to help es-
tablish the National Mormon Pioneer
Trail Foundation and was asked to
chair the Department of the Interior’s
Historic Trail Commission.

But wait a minute, there’s more.
Booth Wallentine was Utah State Uni-
versity’s very first inductee in their
Agriculture Hall of Fame, he was
named the Future Farmers of America
Farm Leader of the Year, a Friend of
the Cattlemen, a Friend of Utah Wool
Growers, and he earned the Utah State
Extension Leadership Award. Booth
was also officially recognized by the
Environmental Protection Agency for
his environmental leadership in help-
ing farmers to improve Utah’s water
quality.

I should point out that this is not a
complete list, but it serves to make the
point that Booth Wallentine is a great
American. He has helped Utah in so
many ways.

I know that I will miss him dearly,
but I gain some comfort knowing that
while he goes into retirement, we con-
tinue to benefit from the wisdom he
shared with us and the legacy he has
left. I thank my friend, Booth
Wallentine for serving so long and so
well. I pray that the Lord will bless
him and his sweet wife, Raeda, in their
retirement.e

———

TRIBUTE TO PHILIP SHANNON

e Mr. DODD. Mr. President, I rise in
tribute to Philip J. Shannon, of Nor-
wich, CT, passed away on Tuesday, No-
vember 11, 2003, at the age of 85. Philip
was a dedicated public servant, a loyal
Democrat, and above all, a good friend.

He was a Norwich native who would
dedicate much of his life to serving the
people of his hometown. He graduated
from St. Patrick’s School and the Nor-
wich Free Academy. Like so many in
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Norwich and across the State of Con-
necticut, he would go on to work in the
manufacturing industry as a machinist
at Pratt and Whitney and as a partner
at the Norwich Machine and Tool Com-
pany.

During his decades of work as a pub-
lic official in Norwich, Philip was
never one to stay silent on any issue
that he felt was important to the citi-
zens of that city. That approach won
him many allies, and it certainly
earned him his share of critics. But ev-
eryone admired the passion and the
dedication that Philip Shannon
brought to his many years of public
service.

He helped spearhead a series of im-
portant local projects, including the
Norwich Golf Course and development
along route 82. He also had the fore-
sight to successfully campaign against
selling the city’s public utilities de-
partment to a private corporation. The
decision to keep the department ulti-
mately made the city more money
than it would have received from the
sale.

Those are only a few of Philip Shan-
non’s many accomplishments. In the
words of Bill Stanley, a former State
Senator, ‘‘he did more for Norwich
than anyone will ever know.”

His work on behalf of the Democratic
Party in Norwich was so tireless that
he became known as ‘“Mr. Democrat.”
He served as Democratic town chair-
man for 20 years and represented Con-
necticut’s 19th District on the Demo-
cratic State Central Committee. In his
role as a party leader, he recruited nu-
merous candidates who went on to hold
local and State offices.

Philip was as good to his friends as
he was to the Democratic Party. He
was a longtime friend of my father, and
I will never forget how he supported me
when I first ran for the Senate back in
1980.

Norwich is a better place today be-
cause of the efforts of Philip Shannon.
He will be greatly missed, both by the
people he served and by everyone who
knew and loved him.

I offer my most heartfelt sympathies
to Philip’s wife Cresencia, his four chil-
dren, six grandchildren, three great-
grandchildren, and his entire family.e

——
JOSEPH W. McCRACKEN

e Mr. SMITH. Mr. President, I rise
today to acknowledge the passing of
Joseph W. McCracken on October 26,
2003.

For over 4 decades, Mr. McCracken
represented the forest products indus-
try in Oregon and other western
States, as the Executive Vice President
of Westen Forest Industries Associa-
tion. Mr. McCracken represented a sec-
tor of the industry that I hold in par-
ticularly high esteem—a sector com-
prised of small, family-owned sawmills
and plywood plants.

These are the mills that traditionally
depended on our Federal forest lands
for their supply of timber. These are
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the mills that are located in small
rural communities where they provide
the backbone of the local economy.

During his years of service to his in-
dustry, Joe McCracken was a fixture in
his town and served as an advisor and
mentor to many of our predecessors in
this body. Warren Magnusen, Scoop
Jackson, Mark Hatfield, Bob Pack-
wood, Frank Church, Jim McClure, Jim
Melcher, and other stalwarts of our
western Senate delegation looked to
Joe for counsel and advice on public
land issues affecting his constituents.

He represented them with a passion
and commitment that was exemplary.
Joe McCracken was a visionary and
was responsible for creating and influ-
encing countless pieces of legislation
and regulations that benefitted his in-
dustry, the people that work in it and
the communities that depend on it.

The Small Business Set Aside Pro-
gram, as just one example, assured
small, family-owned mills a fair share
of the Federal timber sold from our na-
tional forests and lands manager by
the Bureau of Land Management.

Joe McCracken was a pioneer in
crafting the policies and regulations
affecting the Oregon and California
Railroad lands in western Oregon,
today known as the “O & C”’ lands. He
did this both as a professional staff per-
son for the Department of the Interior
and as an advocate for his trade asso-
ciation.

Under Joe McCracken’s representa-
tion, the small, family-owned mills
throughout the west prospered. Many
of them are under second and even
third generation management. Unfor-
tunately, many of them no longer
exist.

After Joe’s retirement in the early
90s, a sea change in Federal policies
regulating the management of public
forests unfolded to the point that very
little timber is being provided from
these forest lands and many of the
mills have closed.

Unfortunately, these were the mills
Mr. McCracken fought so hard to pre-
serve. Those that have survived owe
their existence largely to Joe
McCracken.

Joe was born in Butte, MT in 1925. He
served his country as a lieutenant in
the United States Marines. He attended
Princeton University where he earned
a masters degree in political science.

He had a distinguished career with
the Department of Interior, and specifi-
cally, the Bureau of Land Management
prior to taking the leadership position
with the Western Forest Industries As-
sociation.

Joe McCracken was a unique indi-
vidual who left a profound imprint on
the growth and evolution of public for-
est policy and the industry that is so
closely dependent on public forest
lands. His contributions to this body in
assisting us in the thoughtful debate
and deliberation of these important
matters are worthy of our formal rec-
ognition.

I extend my heartfelt sympathy to
Joe McCracken’s wife Janet and his
two children, Jon and Tamsen.e
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THE LIFE OF BRIAN HOWELL

e Mr. FEINGOLD. Mr. President, today
I pay tribute to a friend who lived his
life in the service of his community
and his family.

Brian Howell was a committed jour-
nalist, and his activities reached far
beyond reporting and editing. He wrote
eloquently about the importance of
honest government, and voiced outrage
when news broke of political corrup-
tion in Wisconsin’s State legislature.

Brian worked his way to become edi-
tor of Madison Magazine, a position he
took after serving as features editor of
the Wisconsin State Journal.

Brian Howell’s dedication extended
to the University of Wisconsin-Madi-
son, where he taught a course on public
campaigns and publicity. Shortly after
the attacks of September 11, Brian
worked closely with students to pub-
lish an issue of their student magazine
that captured the circumstances,
changes, and emotions surrounding the
attacks. Always eager to engage young
writers, Brian knew the power of good
journalism.

Brian’s voice remained strong, even
into his last days. He wrote openly
about his disease, lung cancer. In call-
ing for increased research about the
disease, Howell knew that despite lung
cancer’s stigma and common associa-
tion with tobacco, its sufferers de-
served the same scientific dedication
that other patients received.

Right before he passed, Brian re-
ceived by telephone the UW-Madison
journalism school’s Director’s Award
for Distinguished Service to Jour-
nalism. He greatly deserved this high
honor.

My wife Mary and I will truly miss
Brian. He was a friend of ours for many
years and my wife had the distinct
pleasure of working with him at Madi-
son Magazine. His friendship is some-
thing we will always treasure and hold
close to our hearts.

Brian’s death is a great loss to the
Madison community and to Wisconsin
as a whole. I am saddened by his pass-
ing and join in honoring his achieve-
ments. I know that he will live on
through all that he accomplished, and
through everything that he taught
those of us fortunate enough to call
him a friend.e

——
TRIBUTE TO PAUL WALLACE-
BRODEUR
e Mr. JEFFORDS. Mr. President,

today I pay tribute to Paul Wallace-
Brodeur, an outstanding Vermonter
and a national leader in the area of
health care reform. As he prepares to
retire from his position as director of
the Office of Vermont Health Access in
Waterbury, VT, it is important to re-
flect on how much one person can ac-
complish in serving others.

Paul has been on the forefront of pro-
viding individuals with greater access
to the health care delivery system. As
the State Medicaid director, which is
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Vermont’s second largest insurance
program, Paul helped Vermont obtain
the distinction of having one of the
lowest uninsured rates in the country.
Under Paul’s leadership, Vermont
broadened its eligibility standards and
was one of the first States in the coun-
try to expand Medicaid services to chil-
dren under the Dr. Dynasaur program.
During his tenure, Medicaid programs
grew to cover 143,313 Vermonters.

Paul began his career in Vermont as
a social worker at the Brandon Train-
ing School. He quickly rose to leader-
ship positions as a direct provider and
then consultant in the field of mental
health, followed by his position as the
chief social worker for the Vermont
State Hospital. It came as no surprise
to those of us who know Paul that he
was selected in the mid-1980s to lead
the State of Vermont’s efforts in cre-
ating universal access to health care as
the executive director of the Vermont
Health Policy Council and through his
work for the Vermont Health Care Au-
thority. Also during the mid-1980s he
spearheaded the creation of the
Vermont Ethics Network, an organiza-
tion dedicated to increasing the under-
standing of ethical issues, values, and
choices in health and health care.

Over the course of 40 years, Paul has
been involved with virtually every
health policy initiative in Vermont,
particularly the State’s efforts to ex-
pand health coverage. He is personally
responsible for authoring Vermont’s
1115 waiver, which over the years, and
with many amendments, has provided
more expansive and flexible Medicaid
services to Vermonters. In his quiet
unassuming way, Paul is an integral
part of the health care delivery system
in Vermont and has gained recognition
for being a national health policy lead-
er and mentor. He has always brought
a steadfast commitment and institu-
tional knowledge to solving the prob-
lem at hand while maintaining a vision
for improving Vermont’s health care
system.

Paul’s unwavering commitment to-
ward improving the health status of
every Vermont citizen is a great lesson
for all public servants. Vermont is
truly indebted to him. His deep com-
mitment to the citizens of the Green
Mountain State has endeared him to
us. He has our best wishes for the fu-
ture.e

———

ALBERT W. BILLINGTON

e Mr. CHAFEE. Mr. President, I am
pleased today to draw the Senate’s at-
tention to a public servant who has
given meritorious service to Rhode Is-
land and to the Nation.

Since 1981, Albert W. Billington has
been a Special Agent with the Naval
Criminal Investigative Service (NCIS).
In December, Mr. Billington will retire
from the NCIS. He leaves a record of
achievement, and his service will be
missed.

Al Billington graduated from North-
eastern University in 1977 with a bach-

CONGRESSIONAL RECORD — SENATE

elor’s degree in Criminal Justice. Be-
ginning his career as a Special Agent,
his first assignment was the San Fran-
cisco office where he investigated gen-
eral criminal matters. Just 2 years
later, he began a one-year assignment
as the Special Agent Afloat aboard the
USS Enterprise (CVN 65). During the
tour, he led several high-profile inves-
tigations while the ship and battle
group were deployed in the Western Pa-
cific, and for this he received the
NCISRA San Francisco Special Agent
of the Year Award for Distinguished
Service.

Later, Mr. Billington graduated from
the Department of Defense Polygraph
Institute in Anniston, AL, and was re-
assigned as a Special Agent Polygraph
Examiner to the NIS Northeast Region
Polygraph Site in New London, CT. He
rose through the ranks first as the Site
Manager and later as the Special Agent
in Charge of The Polygraph Office.

As Division Head at NISHQ, he con-
ducted oversight of all polygraph mat-
ters for the Department of the Navy.

In 1994, Al Billington was appointed
Assistant Special Agent in Charge of
the Northeast Field Office in Newport,
RI, handling all criminal and fraud in-
vestigations.

In 1997, he was promoted and reas-
signed as the Special Agent in Charge
of the NCIS Middle East Field Office in
Bahrain. He served with distinction
during this time of heightened alert
and terrorist activity and was awarded
the Navy Superior Civilian Service
Award by VADM C.W. Moore, Com-
mander Fifth Fleet, USN.

Two years later, he was transferred
to NCIS Headquarters and served as
the Deputy Assistant Director for In-
vestigative Support.

In 2001, Mr. Billington assumed his
present position as the Special Agent
in Charge of the NCIS Washington, DC,
Field Office.

Upon his retirement, Mr. Billington
will be returning to his home in Ports-
mouth, RI, spending time with his wife,
Bonnie, and son, Matthew.

I join with Al Billington’s colleagues
in expressing thanks for his dedication
and valuable service to our Nation, and
in wishing him success in all his future
endeavors.e

———
70TH BIRTHDAY OF SAM MAYNES

e Mr. CAMPBELL. Mr. President, I
rise today to congratulate Sam Maynes
of Durango, CO, on his 70th birthday,
although it would be more appropriate
to congratulate those with the good
fortune to have had Sam for an advo-
cate or friend over the years. I have
been lucky enough to count him as
both.

While others have lived as many
years, very few have achieved a legacy
as significant and lasting as his will
prove to be. The Southern Ute Tribe,
Ute Mountain Ute Tribe, and all of
southwestern Colorado will be enjoying
the fruits of Sam’s hard work long
after the struggles and acrimony he en-
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dured these past decades have been for-
gotten. Those who time and again pro-
nounced Animas-La Plata a lost cause
obviously didn’t know the stuff Sam
was made of. I knew—and I knew that
so long as there was any chance at all,
he would keep fighting. Sam has a war-
rior’s heart, and it was an honor to do
battle alongside him.

There are generations of Coloradoans
not yet born, who may never know the
name of Sam Maynes, but who will live
better lives because of his tenacity. So
congratulations to them, Sam, and
happy birthday to you.e

TRIBUTE TO VERMONT ASSOCI-
ATES FOR TRAINING AND DE-
VELOPMENT, INC.

e Mr. JEFFORDS. Mr. President,
today I would like to pay tribute to
Vermont Associates for Training and
Development as it celebrates 20 years
of service in meeting the employment
needs of Vermonters, age 55 and older,
who are ready, willing, and able to
work.

I also acknowledge the organization’s
founding executive director, Pat
Elmer, for her vision, leadership, and
management skills as she has guided
the organization during the past two
decades. The agency has developed a
number of programs related to career
counseling, job search, and computer
training in order to prepare individuals
for the work place. In addition, they
provide on-the-job training stipends to
allow people the opportunity to build
their resumes through real-life work
experiences.

Too often employers may overlook
this valuable, and often untapped, re-
source, which older workers have to
offer the workplace. I commend
Vermont Associates for leading the
way in changing the mindset of many
companies by creating new opportuni-
ties for employees and employers alike.

As a member of the Senate Com-
mittee on Health, Education, Labor,
and Pensions, HELP, which has juris-
diction over the Older Americans Act, I
commend Vermont Associates for their
wise and prudent use of funding from
this act. Vermont Associates, and their
colleagues across the country, were
very helpful to me as I chaired the
HELP Committee during the Ilong-
awaited reauthorization of this legisla-
tion.

I have a strong admiration for Pat’s
dedication and the many others, in-
cluding board members and volunteers,
who have built Vermont Associates.
Vermont is grateful to Vermont Asso-
ciates for their steadfast commitment
to equal access to employment. Collec-
tively, they have greatly improved the
quality of life in our small State. For
that, Vermont owes a great deal of
gratitude.®

————
TRIBUTE TO JOHN R. (JACK)
CHAILLET

e Mr. WARNER. Mr. President, I rise
today to pay tribute to an outstanding
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Virginian and patriotic American who
died of lung cancer on November 8,
2003—John R. (Jack) Chaillet, of Fair-
fax, VA.

Jack, age 69, was a retired D.C. Po-
lice detective, who investigated many
of the high-profile murder cases of the
1960’s and ’70’s. He served 21%2 years on
the Metropolitan Police Department
before he retired in 1978, serving most
of his career as a detective in the
Homicide Division.

In 1977, he was a lead investigator in
the Hanafi Muslim murders in which
seven persons were slain and then D.C.
Council member Marion Barry and two
others were wounded after 12 Hanafis
seized the District Building and two
other facilities to avenge the death of
members of their sect. Over two days,
the group held 134 people hostage.

Among hundreds of other cases, he
and his partner were first on the scene
of the car-bomb murder in 1976 at
Sheridan Circle of Chile’s former Am-
bassador to the United States, Orlando
Letelier. This case was taken over by
the FBI. In one of his cases involving
the murder of a young female child, he
collected the largest number of pieces
of evidence ever gathered in a homicide
case in D.C. including doorframes and
bathtub.

During his years in the Homicide Di-
vision, Mr. Chaillet developed a reputa-
tion as an investigator with patience
and thoroughness in the vital collec-
tion of evidence. After retirement, he
was told that many homicide detec-
tives reviewed his reports for guidance
in their cases and considered him a leg-
end in homicide investigation. He was
profiled, along with others, in a Wash-
ington Post weekend magazine article
as one of the most outstanding D.C.
homicide detectives. He worked many
round-the-clock days and nights know-
ing the case must be pursued while the
trail was hot. There was no overtime
pay and the reward was in knowing the
case was closed and another criminal
was taken off the streets.

Mr. Chaillet helped organize and lec-
tured in a homicide school sponsored
by the D.C. Police Department which
detectives from all parts of the country
attend and, therefore, made his name
known through departments across the
U.S. In these classes, he had a flair for
presentations in slide shows which
kept the classes interesting, dramatic
and shocking. He also lectured at
Criminal Justice classes at several
community colleges and universities.

Prosecutors liked to work with him
as they knew they could count on him
to help make their case with his metic-
ulous notebooks, eloquent speaking
voice and unflappability. He developed
many contacts in the street and at
Lorton Reformatory who provided him
with information on open cases even
after his retirement.

After retiring from the Police De-
partment, he performed security work
for Drug Fair, former Regency Hotel,
and the National Press Building. He
also did background investigations of
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Federal job applicants, field investiga-
tions for the Environmental protection
Agency, and court security assign-
ments for the U.S. Marshal’s Office.

He was a native of Washington and a
graduate of Anacostia High School,
where he was an outstanding football
player and received the All-Metro
Award for two consecutive years. He
served in the Army as a military police
officer in Germany.

He was a Member of the American
Legion, Almas Temple Shriners, Scot-
tish Rite, Masons, and the Fraternal
Order of Police. He was a football
coach for the Camp Sprints (Maryland)
Boys Club for many years and a volun-
teer for charitable golf tournaments
sponsored by the Fraternal Order of
Police and Heroes, Inc.

Survivors include his wife, Marie, of
Fairfax; his sons, Kurt of Fairfax and
Kyle of Berryville, daughters-in-law
Karolyn and Caroline; and one grand-
child, Logan James as well as many
other relatives and a host of friends in
the metropolitan area.

My sincerest condolences are offered
to his family and friends.e

———

DEDICATION OF THE BURCH
TRIBAL OFFICE BUILDING

e Mr. CAMPBELL. Mr. President,
today I rise to observe the dedication
and naming of a building by the South-
ern Ute Indian Tribe in Ignacio, CO, a
place I am privileged to call home.

On December 1, 2003—about a week
from now—the Tribe will dedicate a
new tribal office building to the mem-
ory of its former chief, Mr. Leonard
Burch, who passed away earlier this
year. The building will bear his name.

Leonard Burch was a quiet man of
enormous vision, who led the Southern
Ute Indian Tribe for nearly three dec-
ades, from a little-known, mostly poor
tribe to the pre-eminent energy-pro-
ducing Indian tribe in the world—a
leader among tribes, just as Leonard
was a leader among men.

Leonard’s dream for the Tribe was
audacious, but he persisted where oth-
ers might have faltered and he be-
lieved—nbelieved in his vision, but more
important, believed in his people: his
faith in the inherent strength of the
Southern Utes was unshakeable.

it speaks well of the Southern Ute
Tribe that they were perceptive enough
to know a great leader when they saw
one, and continued following his lead
even when the way was difficult. Leon-
ard and the Tribe deserved each other,
and their mutual commitment was re-
warded in a community transformed.

Leonard Burch will be missed by the
Southern Ute Indians, by me, and by
all who call southwest Colorado home.
He remains in our hearts and, with the
dedication of the Southern Ute Indian
Tribal Office Building, his memory will
be forever honored by the tribe he
loved.e®

————
HONORING LTC DARWIN EDWARDS

e Mr. CHAMBLISS. Mr. President, I
wish to speak about my friend, Darwin
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Edwards, curator of the Museum of
Aviation at Robins Air Force Base for
the past 14 years who passed away Sat-
urday after a lifetime of service.

Lieutenant Colonel Edwards was
born in Whigham, Georgia 67 years ago.
Interested in flight from a young age,
he attended the United States Air
Force Academy in Colorado as a mem-
ber of its fourth class. He then served
in the Air Force for 33 years, including
a tour in Vietnam where he earned the
Silver Star, the Distinguished Flying
Cross and many other honors from the
United States and foreign govern-
ments.

Darwin Edwards was able to combine
his love of aviation and his desire to
serve his fellow Americans by joining
the Museum of Aviation at Warner
Robins. This museum, with 93 aircraft
and missiles, is a first-rate facility
with aircraft spanning World War II
though the Cold War, including fight-
ers, bombers, and cargo and trainer air-
craft. It also includes helicopters and
missiles.

Darwin Edwards worked hard to
build up the museum. His personal
touch was a big reason the museum has
developed into the fourth largest avia-
tion museum in the United States.
Until he was stricken ill at his home
several weeks ago, he was working on
its $30 million Century 2000 Next Gen-
eration expansion program.

I have known Darwin Edwards for
many years and sincerely express my
admiration and respect for him. Sev-
eral times, I used the museum to hold
Christmas receptions for cadets who
had received nominations to the serv-
ice academies. Each time, Darwin took
the time to take the young men and
women on a personal guided tour of the
museum, providing his insight and de-
tailed knowledge of this outstanding
facility.

Darwin Edwards leaves behind his
wife, Sheila, his two sons, Richard and
Howard, as well as a granddaughter,
and six sisters and three brothers. He
also leaves behind many friends as well
as a grateful Nation.

We will miss Darwin Edwards greatly
and we extend to his family and friends
our heartfelt condolences.®

———————

TRIBUTE TO NORMAN TOBIN

e Mr. LAUTENBERG. Mr. President, I
rise to commemorate the passing of
Norman Tobin on October 12, 2003,
someone I respected and admired for
many years. Norman and I belonged to
the same synagogue for decades.

He was a talented, generous person
who was a leader in philanthropy and
the Jewish community. I considered
Norman and his wife Zelda good friends
and know how strong the ties were in
the Tobin family.

I sent my deepest sympathy to the
Tobin family and an acknowledgement
of my gratitude for having been en-
riched by my contact with this great
man.

I ask to print a copy of the obituary
that appeared in the Star Ledger in the
RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Newark (NJ) Star-Ledger, Oct. 12,
2003]
NORMAN TOBIN, PRESIDENT OF REALTY
APPRAISAL FIRM, ACTIVE IN COMMUNITY

Norman L. Tobin, 81, of West Orange died
yesterday at home.

Services will be at 9:30 a.m. Tuesday in
Temple Sharey Tefilo-Israel, South Orange.
Arrangements are by the Menorah Chapels
at Milliburn, Union.

A self-employed realtor and appraiser, Mr.
Tobin was the president of Norman Tobin &
Co. in Maplewood for more than 35 years.

He was a graduate of the Newark School of
Fine & Industrial Arts.

Mr. Tobin served in the Army Signal Corps
during World War II.

A former president of Temple Sharey
Tefilo-Israel, he was a member of the
Friends of the Memorial Library, the Cham-
ber of Commerce and the Unity Club, all in
Maplewood.

He was also a member of the Board of Real-
tors of the Oranges and Maplewood.

Mr. Tobin was currently president of the
Appraisers of America and served as a judge
on the Condemnation Court of Essex County
for 35 years.

He was the dinner chairman of the Lauten-
berg Cancer Research Foundation and was
instrumental in raising two millions dollars
in funds.

In 1974, he was awarded the Man of the
Year Maple Leaf Award for community serv-
ice by the Town of Maplewood.

Mr. Tobin brought back the first Holocaust
Torah from Czechoslovakia to Temple
Sharey Tefilo-Israel.

An artist, his work is on exhibit at the
Newark and Montclair museums and also
displayed at Silermine Shows, the Sinai Mu-
seum in Los Angeles, Calif., and the Simon
Wiesenthal Museum of Tolerance. He also
has a sculpture in the registry of the Holo-
caust Museum, Washington, D.C.e

———

MESSAGE FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans one of his sec-
retaries.

————

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the TUnited
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

———

MESSAGES FROM THE HOUSE

At 12:35 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the Speaker has signed
the following enrolled bills:

S. 189. An act to authorize appropriations
for nanoscience, nanoengineering, and nano-
technology research, and for other purposes.

S. 579. An act to reauthorize the National
Transportation Safety Board, and for other
purposes.

S. 1152. An act to reauthorize the United
States Fire Administration, and for other
purposes.
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S. 1156. An act to amend title 38, United
States Code, to improve and enhance the
provision of health care for veterans, to au-
thorize major construction projects and
other facilities matters for the Department
of Veterans Affairs, to enhance and improve
authorities relating to the administration of
personnel of the Department of Veterans Af-
fairs, and for other purposes.

S. 1895. An act to temporarily extend the
programs under the Small Business Act and
the Small Business Investment Act of 1958
through March 15, 2004, and for other pur-
poses.

H.R. 421. An act to reauthorize the United
States Institute for Environmental Conflict
Resolution, and for other purposes.

H.R. 1683. An act to increase, effective as of
December 1, 2003, the rates of disability com-
pensation for veterans with service-con-
nected disabilities and the rates of depend-
ency and indemnity compensation for sur-
vivors of certain service-connected disabled
veterans, and for other purposes.

H.R. 1821. An act to award a congressional
gold medal to Dr. Dorothy Height in recogni-
tion of her many contributions to the Na-
tion.

H.R. 1828. An act to halt Syrian support for
terrorism, end its occupation of Lebanon,
and stop its development of weapons of mass
destruction, and by so doing hold Syria ac-
countable for the serious international secu-
rity problems it has caused in the Middle
East, and for other purposes.

H.R. 1904. An act to improve the capacity
of the Security of Agriculture and the Sec-
retary of the Interior to conduct hazardous
fuels reduction projects on National Forest
System lands and Bureau of Land Manage-
ment lands aimed at protecting commu-
nities, watersheds, and certain other at-risk
lands from catastrophic wildfire, to enhance
efforts to protect watersheds and address
threats to forest and rangeland health, in-
cluding catastrophic wildfire, across the
landscape, and for other purposes.

H.R. 2115. An act to amend title 49, United
States Code, to reauthorize programs for the
Federal Aviation Administration, and for
other purposes.

H.R. 2417. An act to authorize appropria-
tions for fiscal year 2004 for intelligence and
intelligence-related activities of the United
States Government, the Community Man-
agement Account, and the Central Intel-
ligence Agency Retirement and Disability
System, and for other purposes.

H.R. 3038. An act to make certain technical
and conforming amendments to correct the
Health Care Safety Net Amendments of 2002.

H.R. 3140. An act to provide for availability
of contact lens prescriptions to patients, and
for other purposes.

H.R. 3166. An act to designate the facility
of the United States Postal Service located
at 57 Old Tappan Road in Tappan, New York,
as the ““John G. Dow Post Office building”’.

H.R. 3185. An act to designate the facility
of the United States Postal Service located
at 38 Spring Street in Nashua, New Hamp-
shire, as the “Hugh Gregg Post Office Build-
ing”’.

H.R. 3349. An act to authorize salary ad-
justments for Justices and judges of the
United States for fiscal year 2004.

H.R. 3491. An act to establish within the
Smithsonian Institution the National Mu-
seum of African American History and Cul-
ture, and for other purposes.

The enrolled bills were signed subse-
quently by the President pro tempore
(Mr. STEVENS).

At 1:32 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
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nounced that the Speaker has signed
the following enrolled bills:

S. 1768. An act to extend the national flood
insurance program.

H.R. 1367. An act to authorize the Sec-
retary of Agriculture to conduct a loan re-
payment program regarding the provision of
veterinary services in shortage situations,
and for other purposes.

The enrolled bills were signed subse-
quently by the President pro temore
(Mr. STEVENS).

At 3:49 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has agreed to
the amendment of the Senate to the
resolution (H. Con. Res. 339) providing
for the sine die adjournment of the
first session of the One Hundred Eighth
Congress.

——————

ENROLLED BILLS PRESENTED

The Secretary of the Senate reported
that on November 25, 2003, she had pre-
sented to the President of the United
States the following enrolled bills:

S. 189. An act to authorize appropriations
for nanoscience, nanoengineering, and nano-
technology research, and for other purposes.

S. 579. An act to reauthorize the National
Transportation Safety Board, and for other
purposes.

S. 1152. An act to reauthorize the United
States Fire Administration, and for other
purposes.

S. 1156 An act to amend title 38, United
States Code, to improve and enhance the
provision of health care for veterans, to au-
thorize major construction projects and
other facilities matters for the Department
of Veterans Affairs, to enhance and improve
authorities relating to the administration of
personnel of the Department of Veterans Af-
fairs, and for other purposes.

S. 1768 An act to extend the national flood
insurance program.

S. 1895. An act to temporarily extend the
programs under the Small Business Act and
the Small Business Investment Act of 1958
through March 15, 2004, and for other pur-
poses.

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Ms. COLLINS, from the Committee on
Governmental Affairs:

Report to accompany S. 1567, a bill to
amend title 31, United States Code, to im-
prove the financial accountability require-
ments applicable to the Department of
Homeland Security, and for other purposes
(Rept. No. 108-211).

By Ms. COLLINS, from the Committee on
Governmental Affairs, with an amendment:

S. 1267. A Dbill to amend the District of Co-
lumbia Home Rule Act to provide the Dis-
trict of Columbia with autonomy over its
budgets, and for other purposes (Rept. No.
108-212).

By Mr. CAMPBELL, from the Committee
on Indian Affairs, with an amendment in the
nature of a substitute:

S. 420. A bill to provide for the acknowl-
edgement of the Lumbee Tribe of North
Carolina, and for other purposes (Rept. No.
108-213).
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By Ms. COLLINS, from the Committee on
Governmental Affairs, with amendments:

H.R. 1416. A bill to make technical correc-
tions to the Homeland Security Act of 2002
(Rept. No. 108-214).

By Mr. McCAIN, from the Committee on
Commerce, Science, and Transportation,
without amendment:

S. 1978. An original bill to authorize funds
for highway safety programs, motor carrier
safety programs, hazardous materials trans-
portation safety programs, boating safety
programs, and for other purposes (Rept. No.
108-215).

By Mr. GREGG, from the Committee on
Health, Education, Labor, and Pensions,
with an amendment in the nature of a sub-
stitute:

S. 1172. A bill to establish grants to provide
health services for improved nutrition, in-
creased physical activity, obesity preven-
tion, and for other purposes.

By Mr. HATCH, from the Committee on
the Judiciary, with an amendment in the na-
ture of a substitute:

S. 15645. A bill to amend the Illegal Immi-
gration Reform and Immigrant Responsi-
bility Act of 1996 to permit States to deter-
mine State residency for higher education
purposes and to authorize the cancellation of
removal and adjustment of status of certain
alien students who are long-term United
States residents.

By Ms. COLLINS, from the Committee on
Governmental Affairs, with an amendment
in the nature of a substitute:

S. 1612. A Dbill to establish a technology,
equipment, and information transfer within
the Department of Homeland Security.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. DASCHLE (for himself and Mr.
JOHNSON):

S. 1951. A bill to promote rural safety and
improve rural law enforcement; to the Com-
mittee on Finance.

By Mr. GRASSLEY:

S. 1952. A Dbill to direct the United States
Trade Representative to enforce TUnited
States rights, under certain trade agree-
ments with respect to Mexico, pursuant to
title III of the Trade Act of 1974; to the Com-
mittee on Finance.

By Mr. LAUTENBERG:

S. 1953. A bill to protect deep sea corals
and sponges, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

By Mr. CRAPO:

S. 1954. A Dbill to amend the Violence
Against Women Act of 2000 by expanding the
legal assistance for victims of violence grant
program to include legal assistance for vic-
tims of dating violence; to the Committee on
the Judiciary.

By Mr. CAMPBELL:

S. 1955. A bill to make technical correc-
tions to laws relating to Native Americans,
and for other purposes; to the Committee on
Indian Affairs.

By Mrs. BOXER:

S. 1956. A bill to provide assistance to
States and nongovernmental entities to ini-
tiate public awareness and outreach cam-
paigns to reduce teenage pregnancies; to the
Committee on Health, Education, Labor, and
Pensions.

By Mr. BINGAMAN:

S. 1957. A bill to authorize the Secretary of

the Interior to cooperate with the States on
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the border with Mexico and other appro-
priate entities in conducting a hydrogeologic
characterization, mapping, and modeling
program for priority transboundary aquifers,
and for other purposes; to the Committee on
Energy and Natural Resources.

By Mr. DASCHLE (for Mr. KERRY (for
himself and Mr. KENNEDY)):

S. 1958. A bill to prevent the practice of
late trading by mutual funds, and for other
purposes; to the Committee on Banking,
Housing, and Urban Affairs.

By Mr. SARBANES (for himself, Ms.
LANDRIEU, Ms. MIKULSKI, and Mr.
ALLEN):

S. 1959. A Dbill to amend the Federal Water
Pollution Control Act and the Water Re-
sources Development Act if 1992 to provide
for the restoration, protection, and enhance-
ment of the environmental integrity and so-
cial and economic benefits of the Anacostia
Watershed in the State of Maryland and the
District of Columbia; to the Committee on
Environment and Public Works.

By Mrs. BOXER:

S. 1960. A bill to exempt airports in eco-
nomically depressed communities from
matching grant obligations under the Air-
port Improvement Program; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

By Mr. HOLLINGS (for himself, Ms.
COLLINS, Mr. CARPER, Mr. SPECTER,
Mr. JEFFORDS, Mr. LAUTENBERG, and
Mr. BIDEN):

S. 1961. A bill to provide for the revitaliza-
tion and enhancement of the American pas-
senger and freight rail transportation sys-
tem; to the Committee on Commerce,
Science, and Transportation.

By Mr. GRASSLEY (for himself, Mr.
BAaucus, Mr. BUNNING, and Mr.
BREAUX):

S. 1962. A bill to amend the Internal Rev-
enue Code of 1986 to provide for excise tax re-
form and simplification, and for other pur-
poses; to the Committee on Finance.

By Mr. SPECTER (for himself and Mrs.
BOXER):

S. 1963. A bill to amend the Communica-
tions Act of 1934 to protect the privacy right
of subscribers to wireless communication
services; to the Committee on Commerce,
Science, and Transportation.

By Ms. STABENOW (for herself and
Mr. GRAHAM of South Carolina):

S. 1964. A bill to amend the Internal Rev-
enue Code of 1986 to comply with the World
Trade Organization rulings on the FSC/ETI
benefit in a manner that preserves jobs and
production activities in the United States,
and for other purposes; to the Committee on
Finance.

By Mr. BAYH:

S. 1965. A bill to provide for the creation of
private-sector-led Community Workforce
Partnerships, and for other purposes; to the
Committee on Health, Education, Labor, and
Pensions.

By Mr. BINGAMAN:

S. 1966. A bill to require a report on the de-
tainees held at Guantanamo Bay, Cuba; to
the Committee on Armed Services.

By Mr. HAGEL (for himself and Ms.
SNOWE):

S. 1967. A bill to allow all businesses to
make up to 24 transfers each month from in-
terest-bearing transaction accounts to other
transaction accounts, to require the pay-
ment of interest on reserves held for deposi-
tory institutions at Federal reserve banks,
to repeal the prohibition of interest on busi-
ness accounts, and for other purposes; to the
Committee on Banking, Housing, and Urban
Affairs.

By Mr. ENZI (for himself, Mr. AKAKA,
Mr. CORZINE, and Mr. SARBANES):

S. 1968. A bill to amend the Higher Edu-
cation Act of 1965 to enhance literacy in fi-
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nance and economics, and for other purposes;
to the Committee on Health, Education,
Labor, and Pensions.
By Mrs. MURRAY (for herself, Ms.
CANTWELL, and Mr. SMITH):

S. 1969. A bill to amend the Agricultural
Adjustment Act to add pears and cherries to
the list of fruits and vegetables subject to
regulation in a marketing order by grade,
size, quality, or maturity, and for other pur-
poses; to the Committee on Agriculture, Nu-
trition, and Forestry.

By Mr. ROCKEFELLER:

S. 1970. A bill to amend title 11, United
States Code, to increase the amount of unse-
cured claims for salaries and wages given
priority in bankruptcy, to provide for cash
payments to retirees to compensate for lost
health insurance benefits resulting from the
bankruptcy of their former employer, and for
other purposes; to the Committee on the Ju-
diciary.

By Mr. CORZINE (for himself, Mr.
DoDD, and Mr. LIEBERMAN):

S. 1971. A bill to improve transparency re-
lating to the fees and costs that mutual fund
investors incur and to improve corporate
governance of mutual funds; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

By Mrs. BOXER:

S. 1972. A Dbill to amend the Internal Rev-
enue Code of 1986 to provide for a tax credit
for small employer-based health insurance
coverage in States in which such coverage is
mandated, and for other purposes; to the
Committee on Finance.

By Mr. DEWINE:

S. 1973. A Dbill to amend the Communica-
tions Act of 1934 to protect the privacy
rights of subscribers to wireless communica-
tions services; to the Committee on Com-
merce, Science, and Transportation.

By Mr. DASCHLE:

S. 1974. A bill to make improvements to
the Medicare Prescriptions Drug, Improve-
ment, and Modernization Act of 2003; to the
Committee on Finance.

By Mr. DODD (for himself and Mr.
McCAIN):

S. 1975. A Dbill to amend the Internal Rev-
enue Code of 1986 to deny a deduction for se-
curities-related fines, penalties, and other
amounts, and to provide that revenues re-
sulting from such denial be transferred to
Fair Funds for the relief of victims; to the
Committee on Finance.

By Mr. BINGAMAN (for himself, Mr.

DOMENICI, Mrs. MURRAY, Mr. JEF-
FORDS, Ms. CANTWELL, Mr. AKAKA,
Mr. REED, Mr. CHAFEE, and Mr.
INOUYE):

S. 1976. A bill to amend title XXI of the So-
cial Security Act to permit qualifying States
to use a portion of their allotments under
the State children’s health insurance pro-
gram for any fiscal year for certain medical
expenditures, and for other purposes; to the
Committee on Finance.

By Ms. SNOWE (for herself and Mr.
VOINOVICH):

S. 1977. A bill to promote the manufac-
turing industry in the United States by es-
tablishing an Assistant Secretary for Manu-
facturing within the Department of Com-
merce, an Interagency Manufacturing Task
Force, and a Small Business Manufacturing
Task Force, and for other purposes; to the
Committee on Small Business and Entrepre-
neurship.

By Mr. MCCAIN:

S. 1978. An original bill to authorize funds
for highway safety programs, motor carrier
safety programs, hazardous materials trans-
portation safety program, boating safety
programs, and for other purposes; from the
Committee on Commerce, Science, and
Transportation; placed on the calendar.
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By Mr. GRASSLEY (for himself and
Mr. BAUCUS):

S. 1979. A bill to amend the Internal Rev-
enue Code of 1986 to prevent the fraudulent
avoidance of fuel taxes; to the Committee on
Finance.

By Mr. ALLARD (for himself, Mr.
BROWNBACK, Mr. SESSIONS, Mr. BUN-
NING, and Mr. INHOFE):

S.J. Res. 26. A joint resolution proposing
an amendment to the Constitution of the
United States relating to marriage; to the
Committee on the Judiciary.

—————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. NICKLES (for himself, Mr.
BROWNBACK, Mr. SESSIONS, Mr. BUN-
NING, Mr. CORNYN, Mr. SANTORUM,
and Mr. ALLARD):

S. Res. 275. A resolution to affirm the De-
fense of Marriage Act; to the Committee on
the Judiciary.

By Mrs. FEINSTEIN (for herself, Mr.
CHAFEE, Mr. NELSON of Florida, Mr.
LEAHY, and Mr. LAUTENBERG):

S. Res. 276. A resolution expressing the
sense of the Senate regarding fighting terror
and embracing efforts to achieve Israeli-Pal-
estinian peace; to the Committee on Foreign
Relations.

By Mr. FRIST (for himself, Mr. GRASS-
LEY, Mr. HATCH, Mr. BREAUX, Mr.
BAuUCUS, and Mr. NICKLES):

S. Res. 277. A resolution tendering the sin-
cere thanks of the Senate to the staffs of the
Offices of the Legislative Counsel of the Sen-
ate and the House of Representatives for
their dedication and service to the legisla-
tive process; considered and agreed to.

By Mr. BINGAMAN:

S. Res. 278. A resolution expressing the
sense of the Senate regarding the anthrax
and smallpox vaccines; to the Committee on
Armed Services.

By Ms. LANDRIEU (for herself and Mr.
BURNS):

S. Con. Res. 86. A concurrent resolution
congratulating the people and Government
of the Republic of Kazakhstan on the twelfth
anniversary of the independence of
Kazakhstan and praising the longstanding
and growing friendship between the United
States and Kazakhstan; to the Committee on
Foreign Relations.

———

ADDITIONAL COSPONSORS

S. 557

At the request of Ms. COLLINS, the
names of the Senator from Arkansas
(Mrs. LINCOLN) and the Senator from
Vermont (Mr. JEFFORDS) were added as
cosponsors of S. 557, a bill to amend the
Internal Revenue Code of 1986 to ex-
clude from gross income amounts re-
ceived on account of claims based on
certain unlawful discrimination and to
allow income averaging for backpay
and frontpay awards received on ac-
count of such claims, and for other pur-
poses.

S. 684

At the request of Mr. SMITH, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. 684, a bill to create an office
within the Department of Justice to
undertake certain specific steps to en-
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sure that all American citizens harmed
by terrorism overseas receive equal
treatment by the United States Gov-
ernment regardless of the terrorists’
country of origin or residence, and to
ensure that all terrorists involved in
such attacks are pursued, prosecuted,
and punished with equal vigor, regard-
less of the terrorists’ country of origin
or residence.
S. 736
At the request of Mrs. DOLE, her
name was added as a cosponsor of S.
736, a bill to amend the Animal Welfare
Act to strengthen enforcement of pro-
visions relating to animal fighting, and
for other purposes.
S. 972
At the request of Mr. COLEMAN, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 972, a bill to clarify the authority
of States to establish conditions for in-
surers to conduct the business of insur-
ance within a State based on the provi-
sion of information regarding Holo-
caust era insurance policies of the in-
surer, to establish a Federal cause of
action for claims for payment of such
insurance policies, and for other pur-
poses.
S. 1109
At the request of Mr. TALENT, the
name of the Senator from North Caro-
lina (Mrs. DOLE) was added as a cospon-
sor of S. 1109, a bill to provide
$50,000,000,000 in new transportation in-
frastructure funding through Federal
bonding to empower States and local
governments to complete significant
infrastructure projects across all
modes of transportation, including
roads, rail, transit, aviation, and
water, and for other purposes.
S. 1353
At the request of Mr. BROWNBACK, the
name of the Senator from New Jersey
(Mr. CORZINE) was added as a cosponsor
of S. 1353, a bill to establish new spe-
cial immigrant categories.
S. 1380
At the request of Mr. SMITH, the
names of the Senator from Montana
(Mr. BAUcUS) and the Senator from
New Mexico (Mr. DOMENICI) were added
as cosponsors of S. 1380, a bill to dis-
tribute universal service support equi-
tably throughout rural America, and
for other purposes.
S. 1595
At the request of Mr. KERRY, the
name of the Senator from South Da-
kota (Mr. DASCHLE) was added as a co-
sponsor of S. 1595, a bill to amend the
Internal Revenue Code of 1986 to allow
small business employers a credit
against income tax with respect to em-
ployees who participate in the military
reserve components and are called to
active duty and with respect to re-
placement employees and to allow a
comparable credit for activated mili-
tary reservists who are self-employed
individuals, and for other purposes.
S. 1645
At the request of Mr. CRAIG, the
names of the Senator from North Caro-
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lina (Mrs. DOLE) and the Senator from
Nevada (Mr. ENSIGN) were added as co-
sponsors of S. 1645, a bill to provide for
the adjustment of status of certain for-
eign agricultural workers, to amend
the Immigration and Nationality Act
to reform the H-2A worker program
under that Act, to provide a stable,
legal agricultural workforce, to extend
basic legal protections and better
working conditions to more workers,
and for other purposes.
S. 1709
At the request of Mr. CRAIG, the
name of the Senator from Nevada (Mr.
REID) was added as a cosponsor of S.
1709, a bill to amend the USA PA-
TRIOT ACT to place reasonable limita-
tions on the use of surveillance and the
issuance of search warrants, and for
other purposes.
S. 1833
At the request of Mr. DASCHLE, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. 1833, a bill to improve the
health of minority individuals.
S. 1834
At the request of Ms. STABENOW, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 1834, a bill to waive time
limitations in order to allow the Medal
of Honor to be awarded to Gary Lee
McKiddy, of Miamisburg, Ohio, for acts
of valor while a helicopter crew chief
and door gunner with the 1st Cavalry
Division during the Vietnam War.
S. 1840
At the request of Mr. CONRAD, the
name of the Senator from Nebraska
(Mr. HAGEL) was added as a cosponsor
of S. 1840, a bill to amend the Food Se-
curity Act of 1985 to encourage owners
and operations of privately-held farm
and ranch land to voluntarily make
their land available for access by the
public under programs administered by
States.
S. 1853
At the request of Mr. KENNEDY, the
name of the Senator from Minnesota
(Mr. DAYTON) was added as a cosponsor
of S. 1853, a bill to provide extended un-
employment benefits to displaced
workers.
S. 1890
At the request of Mr. ENzI, the name
of the Senator from Idaho (Mr. CRAPO)
was added as a cosponsor of S. 1890, a
bill to require the mandatory expens-
ing of stock options granted to execu-
tive officers, and for other purposes.
S. 1896
At the request of Mr. BAUCUS, the
name of the Senator from New Mexico
(Mr. BINGAMAN) was added as a cospon-
sor of S. 1896, a bill to provide exten-
sions for certain expiring provisions of
the Internal Revenue Code of 1986, and
for other purposes.
S. 1920
At the request of Mr. LEAHY, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of S. 1920, a bill to extend for 6
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months the period for which chapter 12
of title 11 of the United States Code is
reenacted.
S. 1926
At the request of Ms. STABENOW, the
names of the Senator from California
(Mrs. BOXER), the Senator from South
Carolina (Mr. HOLLINGS) and the Sen-
ator from New Jersey (Mr. LAUTEN-
BERG) were added as cosponsors of S.
1926, a bill to amend title XVIII of the
Social Security Act to restore the
medicare program and for other pur-
poses.
S. 1937
At the request of Mr. BAUCUS, the
names of the Senator from New Mexico
(Mr. BINGAMAN), the Senator from Con-
necticut (Mr. LIEBERMAN), the Senator
from Vermont (Mr. JEFFORDS) and the
Senator from Iowa (Mr. HARKIN) were
added as cosponsors of S. 1937, a bill to
amend the Internal Revenue Code of
1986 to curtail the use of tax shelters,
and for other purposes.
S. 1945
At the request of Mr. McCCAIN, the
name of the Senator from Florida (Mr.
GRAHAM) was added as a cosponsor of S.
1945, a bill to amend the Public Health
Service Act and the Employee Retire-
ment Income Security Act of 1974 to
protect consumers in managed care
plans and other health coverage.
S. 1946
At the request of Mr. CORZINE, the
name of the Senator from Illinois (Mr.
DURBIN) was added as a cosponsor of S.
1946, a bill to establish an independent
national commission to examine and
evaluate the collection, analysis, re-
porting, use, and dissemination of in-
telligence related to Iraq and Oper-
ation Iraqi Freedom.
S. 1950
At the request of Mr. DURBIN, the
names of the Senator from Michigan
(Mr. LEVIN) and the Senator from Min-
nesota (Mr. DAYTON) were added as co-
sponsors of S. 1950, a bill to amend title
XVIII of the Social Security Act to de-
liver a meaningful benefit and lower
prescription drug prices under the
medicare program.
S.J. RES. 19
At the request of Mr. SPECTER, the
name of the Senator from New York
(Mr. SCHUMER) was added as a cospon-
sor of S.J. Res. 19, a joint resolution
recognizing Commodore John Barry as
the first flag officer of the United
States Navy.
S. CON. RES. 82
At the request of Mr. BIDEN, the
names of the Senator from Washington
(Ms. CANTWELL), the Senator from
Maryland (Mr. SARBANES), the Senator
from Mississippi (Mr. LOTT), the Sen-
ator from New Mexico (Mr. BINGAMAN),
the Senator from Connecticut (Mr. LIE-
BERMAN), the Senator from West Vir-
ginia (Mr. ROCKEFELLER), the Senator
from Nebraska (Mr. HAGEL), the Sen-
ator from Wisconsin (Mr. FEINGOLD),
the Senator from Indiana (Mr. BAYH),
the Senator from Indiana (Mr. LUGAR),
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the Senator from Illinois (Mr. FITZ-
GERALD), the Senator from Illinois (Mr.
DURBIN), the Senator from California
(Mrs. FEINSTEIN), the Senator from
Massachusetts (Mr. KERRY) and the
Senator from New Jersey (Mr. LAUTEN-
BERG) were added as cosponsors of S.
Con. Res. 82, a concurrent resolution
recognizing the importance of Ralph
Bunche as one of the great leaders of
the United States, the first African-
American Nobel Peace Prize winner, an
accomplished scholar, a distinguished
diplomat, and a tireless campaigner of
civil rights for people throughout the
world.
S. RES. 202

At the request of Mr. CAMPBELL, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. Res. 202, a resolution express-
ing the sense of the Senate regarding
the genocidal Ukraine Famine of 1932-
33.

S. RES. 213

At the request of Mr. LAUTENBERG,
his name was added as a cosponsor of
S. Res. 273, a resolution condemning
the terrorist attacks in Istanbul, Tur-
key, on November 15 and 20, 2003, ex-
pressing condolences to the families of
the individuals murdered in the at-
tacks, expressing sympathies to the in-
dividuals injured in the attacks, and
expressing solidarity with the Republic
of Turkey and the United Kingdom in
the fight against terrorism.

———————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. GRASSLEY:

S. 1952. A bill to direct the United
States Trade Representative to enforce
Special Agent rights, under certain
trade agreements with respect to Mex-
ico, pursuant to title III of the Trade
Act of 1974; to the Committee on Fi-
nance.

Mr. GRASSLEY. Mr. President, I rise
today to introduce the Mexican Agri-
cultural Trade Compliance Act. This
bill directs the U.S. Trade Representa-
tive to retaliate against Mexico over
that country’s de facto prohibition on
the importation of U.S.-produced high
fructose corn syrup.

I introduce this bill reluctantly. For
months I have made it clear, through
letters, floor statements, a hearing,
and a trade roundtable, that if the
Mexican Congress did not lift its illegal
20 percent tax on soft drinks con-
taining high fructose corn syrup, I
would be forced to consider introducing
retaliatory legislation, such as this
“‘tequila tariff’’ which also covers other
agricultural products.

We're at the end of our legislative
session and there has been no action by
the Mexican Congress. So, I'm faced
with no alternative but to introduce
this bill.

Let me explain how we got to where
we are today. Mexico was formerly the
largest export market for U.S.-pro-
duced high fructose corn syrup. But
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since 1997, Mexico has engaged in a
concerted effort to restrict U.S. im-
ports of this product. Throughout this
time, Mexico has consistently violated
its NAFTA and WTO commitments.

Let me give you a short history of
Mexico’s unjustified actions. In Feb-
ruary 1997, Mexico initiated an anti-
dumping investigation of U.S. high
fructose corn syrup, followed by the
imposition of an antidumping order the
following year. The United States chal-
lenged Mexico’s antidumping order
under the NAFTA. On two different oc-
casions, NAFTA panels determined
that Mexico’s actions violated its
NAFTA obligations.

The United States also challenged
Mexico’s antidumping order at the
Wortd Trade Organization. On two sep-
arate occasions, the Dispute Settle-
ment Body of the WTO held that Mexi-
co’s actions violated its international
trade commitments.

But Mexico continued to ignore its
NAFTA and WTO obligations. In fact,
Mexico went one step further and in ef-
fect threw gasoline onto the fire. On
January 1, 2002, in a transparent at-
tempt to evade the NAFTA and WTO
determinations against it, Mexico im-
posed a 20 percent tax on soft drinks
containing high fructose corn syrup.
The intent and effect of this tax was to
continue Mexico’s antidumping order
on U.S. produced high fructose corn
syrup by other means.

In April 2002, with its tax now in
place, and in a continuous event with
the imposition of this tax, Mexico lift-
ed its antidumping order on high fruc-
tose corn syrup. These actions enabled
Mexico to make the disingenuous
claim that it had come into compliance
with the findings adopted by the
NAFTA and the WTO regarding its
antidumping order.

The effects of the import restrictions
of Mexico’s antidumping order con-
tinue, with even more egregious re-
sults. Because of Mexico’s tax, U.S. ex-
ports of high fructose corn syrup to
Mexico are now at almost zero levels.

This is an extraordinary situation.
Mexico lost under the NAFTA, and it
lost at the WTO commitments, Mexico
responded by imposing a de facto ban
on imports of U.S. high fructose corn
syrup. Mexico is not only violating its
international trade commitments, but
also causing significant harm for
Iowa’s corn farmers. Iowa’s producers
of high fructose corn syrup are suf-
fering as well. I know of no other U.S.
agricultural product that has been shut
out of its largest export market for so
long.

The United States has worked dili-
gently, and patiently with Mexico on
this issue. U.S. Trade Representative
Robert Zoellick and Ambassador Allen
Johnson, our Chief Agricultural Nego-
tiator, have put in countless hours try-
ing to convince Mexico to come into
compliance with its trade obligations
regarding high fructose corn syrup. But
still, the tax remains in place. My col-
leagues on both sides of the aisle, and
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in both the Senate and the House, have
repeatedly contacted Mexican officials
reminding them of Mexico’s trade com-
mitments with regard to this issue.
But still, the tax remains in place.

I too have worked hard, since the be-
ginning, to try to convince Mexico to
lift its de facto ban on the sale of U.S.-
produced high fructose corn syrup. As I
have mentioned, I've written letters to
Mexican officials, delivered floor
speeches, conducted a Finance Com-
mittee hearing, and held an agricul-
tural roundtable, all in an effort to
convince Mexico to lift its de facto ban
on imports of U.S. high fructose corn
syrup. During a hearing of the Finance
Committee on September 23, I stated
clearly that if the Mexican tax on soft
drinks containing high fructose corn
syrup was not lifted—and soon—I
would be forced to consider introducing
retaliatory legislation. But still, the
tax remains in place.

So now, at the end of our legislative
session, I see no alternative but to in-
troduce the Mexican Agricultural
Trade Compliance Act.

The Mexican Agricultural Trade
Compliance Act establishes that the
Government of Mexico has engaged in a
pattern of activity that has continu-
ously denied the rights of U.S. export-
ers of high fructose corn syrup under
existing trade agreements. Further,
the denial of these rights is unjustifi-
able and burdens or restricts U.S. com-
merce. Therefore, Mexico’s actions
meet the statutory criteria under sec-
tion 301 of the Trade Act of 1974 for re-
taliatory action.

The Mexican Agricultural Trade
Compliance Act requires the U.S.
Trade Representative to retaliate, pur-
suant to section 301, against imports
from Mexico within 60 days of enact-
ment of the Act. However, the U.S.
Trade Representative shall not take
such action if he certifies, within 30
days after enactment of the Act, that
Mexico has eliminated its tax on soft
drinks containing high fructose corn
syrup and is according the U.S. high
fructose corn syrup industry the bene-
fits of all applicable trade agreements.

I fully hope that prior to the return
of the U.S. Senate in January, the
Mexican Congress will act rationally
and bring Mexico into compliance with
its international trade obligations re-
garding high fructose corn syrup. If it
does not, I'll work hard to advance the
Mexican Agricultural Trade Compli-
ance Act through the Senate. Given
the large number of unjustified bar-
riers imposed by Mexico over the past
months against imports of U.S. agri-
cultural products, Mexico has not been
earning goodwill with Members of the
Senate. I expect that my legislation
will receive broad support.

I also intend to work with the U.S.
Trade Representative to designate
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Mexican products upon which retalia-
tory duties will be imposed. The prod-
ucts on this list will consist first and
foremost of Mexican agricultural prod-
ucts that are prospering on account of
their access to the U.S. market. These
Mexican products will likely include
bottled tequila, tomatoes, bell peppers,
avocados, limes, asparagus, mangos,
papayas, watermelons, honey, pecans,
and shrimp and prawns. The total
amount of duties imposed on these
Mexican products will equal the lost
sales being experienced by U.S. pro-
ducers of high fructose corn syrup on
account of Mexico’s de facto ban of this
product, an amount which—according
to U.S. industry—could be as high as
$465 million annually.

Let me conclude by stating that I
know that some in Mexico are working
constructively to try to resolve this
issue. Earlier this month President Fox
of Mexico sent to the Mexican Congress
a formal request to repeal the tax on
high fructose corn syrup. I hope that
his request becomes law. I appreciated
the offer of Mexico’s Secretary of Agri-
culture, Javier Usabiaga, to speak with
me regarding the tax, and I regret that
our schedules have not permitted us to
meet personally. I also note that U.S.
and Mexican private sector representa-
tives have been negotiating over access
for U.S. high fructose corn syrup to the
Mexican market.

Regardless of these efforts, Mexico’s
de facto ban on imports of U.S. high
fructose corn syrup remains in place.
Meanwhile, Iowa’s corn growers and
Iowa’s high fructose corn syrup pro-
ducers continue to suffer on account of
Mexico’s NAFTA and WTO illegal ac-
tions. Again, I strongly hope that
Mexican legislators will remove Mexi-
co’s tax on soft drinks containing high
fructose corn syrup prior to the return
of the U.S. Senate next January. But if
this tax is not repealed by January, I
have every intention of working to ad-
vance this legislation through the Sen-
ate.

I’'m a strong believer in free trade. I
fought hard for passage of the NAFTA.
I did so because I know free trade bene-
fits farmers in Iowa and other states.
U.S. agriculture certainly benefits
from the NAFTA, as does Mexican agri-
culture. But Mexico has engaged in a
blatantly illegal act against U.S. agri-
culture for too long. Mexico’s action is
having a particularly negative impact
on my State of Iowa. If we are to main-
tain support for free trade in this coun-
try, we must ensure that our trading
partners live up to their obligations. If
they do not, we must take action. I
hope the introduction of this bill sends
a strong message to my Mexican coun-
terparts that we are ready and willing
to stand up for U.S. agriculture. I sin-
cerely hope that they will do the right
thing and repeal their illegal tax on
high fructose corn syrup.

November 25, 2003

I hope they repeal their illegal tax to
demonstrate their commitment to liv-
ing up to the letter and spirit of Mexi-
co’s promises under NAFTA and the
WTO. I hope they repeal their illegal
tax to improve relations between the
United States and Mexico and to bring
the benefits of free trade to consumers
and producers in both countries. And,
Mr. President, I hope they repeal their
illegal tax so the Mexican Agricultural
Trade Compliance act is no longer
needed. But, if that’s what it takes,
then that’s what we should do.

By Mr. CAMPBELL:

S. 1955. A bill to make technical cor-
rections to laws relating to Native
Americans, and for other purposes; to
the Committee on Indian Affairs.

Mr. CAMPBELL. Mr. President,
today I am introducing the Native
American Technical Corrections Act of
2004 to provide amendments to certain
Federal statutes affecting Indian tribes
and Indian people.

Though a modest bill, when it is en-
acted it will provide real relief to the
affected tribes that seek Congress’ help
in removing the many obstacles that
block the paths to greater levels of ad-
vancement.

I ask unanimous consent that the
text of the legislation be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1955

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “Native American Technical Corrections
Act of 2004”.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Definition of Secretary.
TITLE I—-TECHNICAL AMENDMENTS AND

OTHER PROVISIONS RELATING TO NA-
TIVE AMERICANS

Sec. 101. National Fund for Excellence in

American Indian Education.

Sec. 102. Indian Financing Act Amendment.

Sec. 103. Exchanged Indian land.

Sec. 104. Indian tribal justice technical and
legal assistance.

Sec. 105. Tribal justice systems.

Sec. 106. Authorization of 99-year leases for
the Prairie Band of Pota-
watomi.

Sec. 107. Navajo healthcare contracting.

Sec. 108. Crow Tribal Trust Fund.

Sec. 109. Fallon Paiute-Shoshone Tribe Set-
tlement Fund.

Sec. 110. ANCSA amendment.

TITLE II—-COWLITZ INDIAN TRIBE DIS-
TRIBUTION OF JUDGMENT FUNDS ACT

Sec. 201. Cowlitz Indian Tribe Distribution
of Judgment Funds Act.
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Sec. 202. Definitions.

Sec. 203. Judgment distribution plan.

Sec. 204. Distribution and use of funds.

TITLE III—ASSINIBOINE AND SIOUX
TRIBES OF THE FORT PECK RESERVA-
TION.

Sec. 301.

Sec. 302.

Sec. 303.

Short title.

Findings and purpose.

Definitions.

Sec. 304. Distribution of judgment funds.

Sec. 305. Applicable law.

TITLE IV—UTU UTU GWAITU PAIUTE
INDIAN LAND TRANSFER

Sec. 401. Transfer.

SEC. 2. DEFINITION OF SECRETARY.

In this Act, the term ‘‘Secretary’” means
the Secretary of the Interior.

TITLE I—TECHNICAL AMENDMENTS AND
OTHER PROVISIONS RELATING TO NA-
TIVE AMERICANS

SEC. 101. NATIONAL FUND FOR EXCELLENCE IN

AMERICAN INDIAN EDUCATION.
Title V of the Indian Self-Determination

and Education Assistance Act (256 U.S.C.

458bbb) is amended—

(1) by striking the title heading and insert-
ing the following:

“TITLE V—NATIONAL FUND FOR EXCEL-
LENCE IN AMERICAN INDIAN EDU-
CATION”;

(2) in section 501 (25 U.S.C. 458bbb)—

(A) by striking the section heading and in-
serting the following:

“SEC. 501. NATIONAL FUND FOR EXCELLENCE IN
AMERICAN INDIAN EDUCATION.”;
and

(B) in subsection (a), by striking ‘‘the
American Indian Education Foundation’ and
inserting ‘‘a foundation to be known as the
‘National Fund for Excellence in American
Indian Education’’’; and

(3) in section 503(2) (256 U.S.C. 4568bbb-2(2)),
by striking ‘‘Foundation’ the second place it
appears and inserting ‘‘National Fund for
Excellence in American Indian Education”.
SEC. 102. INDIAN FINANCING ACT AMENDMENT.

(a) LOAN GUARANTIES AND INSURANCE.—Sec-
tion 201 of the Indian Financing Act of 1974
(25 U.S.C. 1481) is amended—

(1) by striking ‘‘the Secretary is authorized
(a) to guarantee’” and inserting ‘‘the Sec-
retary may—

‘(1) guarantee’’;

(2) by striking ‘“members; and (b) in lieu of
such guaranty, to insure” and inserting
“‘members; or

‘(2) to insure’’;

(3) by striking ‘‘SEc. 201. In order’ and in-
serting the following:

“SEC. 201. LOAN GUARANTIES AND INSURANCE.

‘“‘(a) IN GENERAL.—In order’’; and

(4) by adding at the end the following:

‘“(b) ELIGIBLE BORROWERS.—The Secretary
may guarantee or insure loans under sub-
section (a) to both for-profit and nonprofit
borrowers.”’.

(b) LOAN APPROVAL.—Section 204 of the In-
dian Financing Act of 1974 (25 U.S.C. 1484) is
amended by striking ‘“SEC. 204.”” and insert-
ing the following:

“SEC. 204. LOAN APPROVAL.”.
SEC. 103. EXCHANGED INDIAN LAND.

Notwithstanding any other provision of
law, if—

(1) any portion of the Indian country (as
defined in section 1151 of title 18, United
States Code) under the jurisdiction of an In-
dian tribe was subject to a government tak-
ing for a project that received any funding
under Public Law 85-500;

(2) the Indian tribe applies for land to be
taken into trust by the Federal Government;
and

(3) the Secretary of the Interior accepts
the land into trust on behalf of the Indian
tribe;
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the land shall be deemed for all purposes to

have been acquired in trust as of the date of

the taking.

SEC. 104. INDIAN TRIBAL JUSTICE TECHNICAL
AND LEGAL ASSISTANCE.

Sections 106 and 201(d) of the Indian Tribal
Justice Technical and Legal Assistance Act
(25 U.S.C. 3666, 3681(d)) are amended by strik-
ing ‘‘for fiscal years 2000 through 2004’ and
inserting ‘‘for fiscal years 2004 through 2010"".
SEC. 105. TRIBAL JUSTICE SYSTEMS.

Subsections (a), (b), (¢), and (d) of section
201 of the Indian Tribal Justice Act (25
U.S.C. 3621) are amended by striking 2007
and inserting ‘2010".

SEC. 106. AUTHORIZATION OF 99-YEAR LEASES
FOR THE PRAIRIE BAND OF POTA-
WATOMI.

(a) IN GENERAL.—Subsection (a) of the first
section of the Act of August 9, 1955 (256 U.S.C.
415(a)) is amended in the second sentence—

(1) by inserting ‘‘the reservation of the
Prairie Band Potawatomi Nation Reserva-
tion,” after ‘‘Spanish Grant’),”’; and

(2) by inserting ‘‘lands held in trust for the
Prairie Band Potawatomi Nation,” before
“lands held in trust for the Cherokee Nation
of Oklahoma’’.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) apply to any lease en-
tered into or renewed on or after the date of
enactment of this Act.

SEC. 107. NAVAJO HEALTHCARE CONTRACTING.

Congress authorizes the Navajo Area Office
of the Indian Health Service to reprogram
contract healthcare service dollars for the
Navajo Health Foundation/Sage Memorial
Hospital 638 contract.

SEC. 108. CROW TRIBAL TRUST FUND.

Section 6(d) of the Crow Boundary Settle-
ment Act of 1994 (25 U.S.C. 1776d(d)), is
amended—

(1) in the subsection heading, by inserting
‘“AND CAPITAL GAINS’ after “‘INTEREST’’;

(2) in paragraph (1), by striking ‘‘Only’’ and
inserting ‘‘Except as provided in paragraph
(4), only”’; and

(3) by adding at the end the following:

‘‘(4) DISTRIBUTION OF CAPITAL GAINS.—Not-
withstanding subsection (f) or any other pro-
vision of law, capital gains and any other
noninterest income received on funds in the
Crow Tribal Trust Fund shall be available
for distribution by the Secretary to the Crow
Tribe to the extent that the balance in the
Crow Tribal Trust Fund (including capital
gains) exceeds $85,000,000, for the same uses
and subject to the same restrictions in para-
graphs (1) and (3) as are applicable to dis-
tributions of interest.”.

SEC. 109. FALLON PAIUTE-SHOSHONE TRIBE SET-
TLEMENT FUND.

Section 102 of the Fallon Paiute Shoshone
Indian Tribes Water Rights Settlement Act
of 1990 (104 Stat. 3289) is amended—

(1) In subsection (C)—

(A) in paragraph (1), by striking ‘‘The in-
come of the Fund may be obligated and ex-
pended only for the following purposes:’’ and
inserting the following: ‘‘Notwithstanding
any conflicting provision in the original
Fund plan developed in consultation with
the Secretary under subsection (f), during
fiscal year 2004 and each subsequent fiscal
year, 6 percent of the average quarterly mar-
ket value of the Fund during the imme-
diately preceding 3 fiscal years (referred to
in this title as the ‘Annual 6 percent
Amount’) may be expended or obligated only
for the purposes specified in subparagraphs
(a) through (f) of this section. In addition,
during each fiscal year subsequent to Fund
fiscal year 2004, any unexpended and unobli-
gated portion of the Annual 6 percent
Amount from any of the 3 immediately pre-
ceding Fund fiscal years subsequent to fiscal
yvear 2003, not including any income that
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may accrue on that portion may also be ex-
pended or obligated only for the following
purposes:’’; and

(B) by striking paragraphs (2) through (4)
and inserting the following:

‘“(2) No monies from the Fund other than
the amounts authorized in subsection (C)(1)
may be expended or obligated for any pur-
pose.

‘(3) Notwithstanding any conflicting pro-
vision in the original Fund plan, during fis-
cal year 2004 and each subsequent fiscal year,
not more than 20 percent of the Annual 6 per-
cent Amount for the fiscal year (referred to
in this title as the ‘Annual 1.2 percent
Amount’) may be expended or obligated
under subsection (¢)(1)(C) for per capita dis-
tributions to tribal members, provided that
during each Fund fiscal year subsequent to
fiscal year 2004, any unexpended and unobli-
gated portion of the Annual 1.2 percent
Amount from any of the 3 immediately pre-
ceding Fund fiscal years subsequent to fiscal
year 2003, not including any income that
may accrue on that portion, may also be ex-
pended or obligated for such per capita pay-
ments.”’; and

(2) in subsection (D), by adding at the end
the following: ‘‘Notwithstanding any con-
flicting provision in the original Fund plan,
the Fallon Business Council, in consultation
with the Secretary, shall promptly amend
the original plan for purposes of conforming
the plan to this title and making nonsub-
stantive updates, improvements, or correc-
tions to the original plan.”’.

SEC. 110. ANCSA AMENDMENT.

All land and interests in land in the State
of Alaska conveyed by the Federal Govern-
ment under the Alaska Native Claims Settle-
ment Act (43 U.S.C. 1601 et seq.) to a Native
Corporation and reconveyed by that Native
Corporation, or a successor in interest, in ex-
change for any other land or interest in land
in the State of Alaska and located within the
same region (as defined in section 9(a) of the
Alaska Native Claims Settlement Act (43
U.S.C. 1608(a)), to a Native Corporation
under an exchange or other conveyance,
shall be deemed, notwithstanding the con-
veyance or exchange, to have been conveyed
pursuant to that Act.

TITLE II—COWLITZ INDIAN TRIBE
DISTRIBUTION OF JUDGMENT FUNDS ACT
SEC. 201. COWLITZ INDIAN TRIBE DISTRIBUTION

OF JUDGMENT FUNDS ACT.

This title shall be known as the ‘““‘Cowlitz
Indian Tribe Distribution of Judgment
Funds Act”.

SEC. 202. DEFINITIONS.

In this title:

(1) CURRENT JUDGMENT FUND.—The term
“current judgment fund” means the funds
awarded by the Indian Claims Commission
Docket No. 218 and all interest accrued on
the funds as of the date of enactment of this
Act.

(2) INITIAL INTEREST.—The term ‘‘initial in-
terest” means the interest on the funds
awarded by the Indian Claims Commission
Docket No. 218 during the time period from
1 year before the date of enactment of this
Act through the date of enactment of this
Act.

(3) PRINCIPAL.—The term ‘‘principal”’
means the funds awarded by the Indian
Claims Commission Docket No. 218 and all
interest accrued on the funds as of 1 year be-
fore the date of enactment of this Act.

(4) SECRETARY.—The term ¢Secretary’”’
means the Secretary of the Interior.

(5) TRIBE.—The term ‘‘Tribe” means the
Cowlitzq Indian Tribe of Washington, to
which the Secretary extended Federal rec-
ognition on December 31, 2001, under part 83
of title 25, Code of Federal Regulations.
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(6) TRIBAL MEMBER.—The term ‘‘tribal
member’’ means an individual who is an en-
rolled member of the Cowlitz Indian Tribe in
accordance with tribal enrollment proce-
dures and requirements.

(7) TRIBAL ELDER.—The term ‘‘tribal elder”’
means a tribal member who was 62 years of
age or older as of February 14, 2000.

SEC. 203. JUDGMENT DISTRIBUTION PLAN.

Notwithstanding the Indian Tribal Judg-
ment Funds Use or Distribution Act (25
U.S.C. 1401 et seq.), or any plan prepared or
promulgated by the Secretary under that
Act, the judgment funds awarded in Indian
Claims Commission Docket No. 218 and in-
terest accrued on those funds as of the date
of enactment of this Act shall be distributed
and used in accordance with this title.

SEC. 204. DISTRIBUTION AND USE OF FUNDS.

(a) PRESERVATION OF PRINCIPAL AFTER EL-
DERLY ASSISTANCE AND TRIBAL ADMINISTRA-
TION PAYMENTS.—

(1) IN GENERAL.—Except as provided in sub-
section (b), the principal shall not be distrib-
uted under this title.

(2) DISBURSEMENTS.—The Secretary shall—

(A) maintain undistributed current judg-
ment funds in an interest-bearing account in
trust for the Tribe; and

(B) disburse principal or interest in accord-
ance with this title not later than 30 days
after receipt by the Northwest Regional Di-
rector of the Bureau of Indian Affairs of a re-
quest by the Cowlitz Tribal Council for a dis-
bursement of funds.

(b) ELDERLY ASSISTANCE PROGRAM.—

(1) SETASIDE.—From the current judgment
fund, the Secretary shall set aside 20 percent
for an elderly assistance payment.

(2) PAYMENTS.—The Secretary shall pro-
vide 1 elderly assistance payment to each en-
rolled tribal elder not later than 30 days
after all of the following have occurred:

(A) LIST OF ENROLLED MEMBERS.—The Cow-
litz Tribal Council has compiled and re-
viewed for accuracy a list of all enrolled
tribal members that are both a minimum of
116 Cowlitz blood and 62 years of age or older
as of February 14, 2000.

(B) VERIFICATION.—The Secretary has
verified the blood quantum and age of the
tribal members identified on the list under
subparagraph (A).

(C) REQUEST FOR DISBURSEMENT.—The Cow-
litz Tribal Council has made a request for
disbursement of judgment funds for the el-
derly assistance payment.

(3) DEATH OF TRIBAL ELDER.—If a tribal
elder eligible for an elderly assistance pay-
ment dies before receiving payment under
this subsection, the funds that would have
been paid to the tribal elder shall be added to
and distributed in accordance with the emer-
gency assistance program under subsection
().

(4) CosTs.—The Secretary shall pay all
costs of distribution under this subsection
out of the amount set aside under paragraph
D.

(c) EMERGENCY ASSISTANCE PROGRAM.—

(1) SETASIDE.—From the principal, the Sec-
retary shall set aside 10 percent for an emer-
gency assistance program.

(2) DISTRIBUTION OF INTEREST.—Beginning
the second year after the date of enactment
of this Act, interest earned on the amount
setaside—

(A) shall be distributed annually in a lump
sum to the Cowlitz Tribal Council; and

(B) shall be used to provide emergency as-
sistance for tribal members.

(3) AVAILABILITY OF INTEREST.—Of the ini-
tial interest, 10 percent shall be available on
the date of enactment of this Act shall be
used to fund the program for the first year
after the date of enactment of this Act.

(d) EDUCATION, VOCATIONAL, AND CULTURAL
TRAINING PROGRAM.—
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(1) SETASIDE.—From the principal, the Sec-
retary shall set aside 10 percent for an edu-
cation, vocational, and cultural training pro-
gram.

(2) DISTRIBUTION OF INTEREST.—Beginning
the second year after the date of enactment
of this Act, interest earned on the amount
setaside—

(A) shall be distributed annually in a lump
sum to the Cowlitz Tribal Council; and

(B) shall be used to provide scholarships to
tribal members pursuing educational ad-
vancement, including cultural and voca-
tional training.

(3) AVAILABILITY OF INTEREST.—Of the ini-
tial interest, 10 percent shall be available
upon the date of enactment of this Act to
fund the program for the first year after the
date of enactment of this Act.

(e) HOUSING ASSISTANCE PROGRAM.—

(1) SETASIDE.—From the principal, the Sec-
retary shall set aside 5 percent for a housing
assistance program.

(2) DISTRIBUTION OF INTEREST.—Beginning
the second year after the date of enactment
of this Act, interest earned on the amount
set aside—

(A) shall be disbursed annually in a lump
sum to the Cowlitz Tribal Council; and

(B) shall be—

(i) used as a supplement to any existing
tribal housing improvements program; or

(ii) used in a separate housing assistance
Program established by the Cowlitz Tribal
Council.

(3) AVAILABILITY OF INTEREST.—Of the ini-
tial interest, 5 percent shall be available on
the date of enactment of this Act to fund the
program for the first year after the date of
enactment of this Act.

(f) EcoNOMIC DEVELOPMENT, TRIBAL, AND
CULTURAL CENTERS.—

(1) SETASIDE.—From the principal, the Sec-
retary shall set aside 21.5 percent—

(A) for economic development; and

(B) if other funding is not available or not
adequate (as determined by the Tribe), for
the construction and maintenance of tribal
and cultural centers.

(2) DISTRIBUTION OF INTEREST.—Beginning
the second year after the date of enactment
of this Act, interest earned on the amount
set aside—

(A) shall be disbursed annually in a lump
sum to the Cowlitz Tribal Council; and

(B) shall be used for—

(i) property acquisition for business or
other activities that are likely to benefit the
Tribe economically or provide employment
for tribal members;

(ii) business development for the Tribe, in-
cluding collateralization of loans for the pur-
chase or operation of businesses, matching
funds for economic development grants,
joint venture partnerships, and other similar
ventures that are likely to produce profits
for the Tribe; and

(iii) design, construction, maintenance,
and operation of tribal centers and cultural
centers.

(3) LOAN REPAYMENT.—The principal and
interest of any business loan made under
paragraph (2) shall be repaid to the economic
development program for reinvestments, and
business profits shall be credited to the gen-
eral fund of the Tribe for uses to be deter-
mined by the Cowlitz Tribal Council.

(4) AVAILABILITY OF INTEREST.— 21.5 per-
cent of the initial interest available upon the
date of enactment of this Act to fund the
program for the first year after the date of
enactment of this Act.

(g) NATURAL RESOURCES.—

(1) SETASIDE.—From the principal, the Sec-
retary shall set aside 7.5 percent for natural
resources.

(2) DISTRIBUTION OF INTEREST.—Beginning
the second year after the date of enactment
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of this Act, interest earned on the amount
set aside—

(A) shall be disbursed annually in a lump
sum to the Cowlitz Tribal Council; and

(B) may be added to any existing tribal
natural resource program to enhance the use
and enjoyment by the Tribe of existing and
renewable natural resources on tribal land.

(3) AVAILABILITY OF INTEREST.—T7.5 percent
of the initial interest shall be available upon
the date of enactment of this Act to fund the
program for the first year after the date of
enactment of this Act.

(h) CULTURAL RESOURCES.—

(1) SETASIDE.—From the principal, the Sec-
retary shall set aside 4 percent for cultural
resources.

(2) DISTRIBUTION OF INTEREST.—Beginning
the second year after the date of enactment
of this Act, interest earned on the amount
set aside—

(A) shall be distributed annually in a lump
sum to the Cowlitz Tribal Council; and

(B) shall be used to—

(i) maintain artifacts;

(ii) collect documents; and

(iii) archive and identify cultural sites of
tribal significance.

(3) AVAILABILITY OR INTEREST.—Of the ini-
tial interest, 4 percent shall be available on
the date of enactment of this Act to fund the
program for the first year after the date of
enactment of this Act.

(i) HEALTH.—

(1) SETASIDE.—From the principal, the Sec-
retary shall set aside 21 percent for health.

(2) DISTRIBUTION OF INTEREST.—Beginning
the second year after the date of enactment
of this Act, interest earned on the amount
set aside—

(A) shall be disbursed annually in a lump
sum to the Cowlitz Tribal Council; and

(B) shall be used for the health needs of the
Tribe.

(3) AVAILABILITY OF INTEREST.—21 percent
of the initial interest shall be available on
the date of enactment of this Act to fund the
program for the first year after the date of
enactment of this Act.

(j) TRIBAL ADMINISTRATION PROGRAM.—

(1) SETASIDE.—From the principal, the Sec-
retary shall set aside 21 percent for tribal ad-
ministration.

(2) DISTRIBUTION OF INTEREST.—

(A) INITIAL DISTRIBUTION.—Of the initial in-
terest, 21 percent, and of the principal, the
difference between 21 percent of the initial
interest and $150,000, shall be set aside and
immediately disbursed to the Tribe for the
purposes of funding tribal administration for
the first year after the date of enactment of
this Act.

(B) SUBSEQUENT DISTRIBUTION.—Beginning
the second year after the date of enactment
of this Act, interest earned on the remaining
principal set aside under this subsection
shall be disbursed annually in a lump sum to
pay the operating costs of the Cowlitz Tribal
Council, including travel, telephone, cul-
tural, and other expenses incurred in the
conduct of the affairs of the Tribe and legal
fees as approved by the Cowlitz Tribal Coun-
cil.

(k) GENERAL CONDITIONS.—

(1) IN GENERAL.—The conditions stated in
this subsection apply to the management
and use of all funds available under this title
by the Cowlitz Tribal Council.

(2) ADMINISTRATIVE COSTS.—Not more than
10 percent of the interest earned on the prin-
cipal designated for the program under any
subsection, except the programs under sub-
sections (i) and (j), may be used for the ad-
ministrative costs of the program.

(3) NO SERVICE AREA.—

(A) IN GENERAL.—NoO service area is implied
or imposed under any program under this
title.
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(B) MEMBERS OUTSIDE SERVICE AREA.—If the
costs of administering any program under
this Act for the benefit of tribal members
living outside the Tribe’s Indian Health
Service area are greater than 10 percent of
the interest earned on the principal des-
ignated for that program, the Cowlitz Tribal
Council may authorize the expenditure of
such funds for that program.

(3) APPROVAL.—Before any expenditures,
the Cowlitz Tribal Council shall approve all
programs and shall publish in a publication
of general circulation regulations that pro-
vide standards and priorities for programs
under this title.

(4) APPLICABILITY OF OTHER LAW.—Section 7
of the Indian Tribal Judgment Funds Use or
Distribution Act (25 U.S.C. 1407) shall apply
to funds available under this title.

(5) APPEAL.—

(A) IN GENERAL.—Any tribal member who
believes that he or she has been unfairly de-
nied the right to take part in any program
under this title may appeal to the tribal sec-
retary.

(B) RESOLUTION.—The tribal secretary
shall bring the appeal to the Cowlitz Tribal
Council for resolution.

(C) TIMELY RESPONSE.—The resolution
shall be made in a timely manner, and the
tribal secretary shall respond to the tribal
member.

TITLE III—ASSINIBOINE AND SIOUX
TRIBES OF THE FORT PECK RESERVA-
TION

SEC. 301. SHORT TITLE.

This title may be cited as the ‘‘Assiniboine
and Sioux Tribes of the Fort Peck Reserva-
tion Judgment Fund Distribution Act of
2003”’.

SEC. 302. FINDINGS.

Congress finds that—

(1) on December 18, 1987, the Assiniboine
and Sioux Tribes of the Fort Peck Reserva-
tion and 5 individual Fort Peck tribal mem-
bers filed a complaint in the United States
Claims Court (currently the Court of Federal
Claims) in the case of Assiniboine and Sioux
Tribes of the Fort Peck Reservation v.
United States of America, Docket No. 773-87—
L, to recover interest earned on trust funds
while those funds were held in special de-
posit accounts and Indian Moneys-Proceeds
of Labor accounts;

(2) the Court held that the United States
was liable for any income derived from in-
vestment of the trust funds of the Tribe and
individual members of the Tribe for the pe-
riod during which those funds were held in
special deposit accounts and Indian Moneys—
Proceeds of Labor accounts;

(3) on December 31, 1998, the plaintiffs en-
tered into a settlement with the United
States for claims made in the case for pay-
ment by the United States of—

(A) $1,339,415.33, representing interest
earned on funds while held in special deposit
accounts at the Fort Peck Agency during the
period August 13, 1946, through September 30,
1981;

(B) $2,749,354.41, representing—

(i) interest on the principal indebtedness
for the period from August 13, 1946, through
July 31, 1998; plus

(ii) $364.27 in per diem interest on the prin-
cipal indebtedness for each day during the
period commencing August 1, 1998, and end-
ing on the date on which the judgment is
paid; and

(C) $350,000, representing the litigation
costs and attorney’s fees that the Tribe in-
curred to prosecute the claims;

(4) the terms of the settlement were ap-
proved by the Court on January 8, 1999, and
judgment was entered on January 12, 1999;
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(6) on March 18, 1999, $4,522,5561.84 was
transferred to the Department of the Inte-
rior;

(6) that judgment amount was deposited in
an escrow account established to provide—

(A) $350,000 for the payment of attorney’s
fees and expenses; and

(B) $4,172,551.84 for pending Court-ordered
distribution to the Tribe and individual In-
dian trust beneficiaries;

(7) on January 31, 2001, the Court approved
a joint stipulation that established proce-
dures for—

(A) identification of the class of individual
Indians having an interest in the judgment;

(B) notice to and certification of that
class; and

(C) the distribution of the judgment
amount to the Tribe and affected class of in-
dividual Indians;

(8)(A) on or about February 14, 2001, in ac-
cordance with the Court-approved stipula-
tion, $643,186.73 was transferred to an ac-
count established by the Secretary for the
benefit of the Tribe; and

(B) that transferred amount represents—

(i) 54.2 percent of the Tribe’s estimated 26-
percent share of the amount referred to in
paragraph (6)(B); plus

(ii) 50 percent of the